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DIGEST OF DECISIONS 
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AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ADMINISTRATOR. 7 


$169. Lirz.— Title to Policy.—Action by.—A policy of life: 
‘ insurance, payable to the “legal representatives” of the insured}. 
is not liable for the debts of the assured, but is collectible by his 
administrator, to be by him distributed according to law. Where: 
an insurance policy, payable to the legal representatives of the 
insured, was collected by his administratrix, and the proceeds. 
converted by her to her own use. Held, that an action for the- 
amount of such policy could not be maintained by the adminis-- 
trator de bonis non upon the bond of the delinquent administra-. 
trix, but the action must be brought by those who, under the: 
statute, were entitled to the proceeds of such policy. 

Distinguishing Atkinson vs. Breeding, 8 N. W. Rep., 685. 

Kelly vs. Mann. 

Rep’d Jour'l, p. 894, Towa 8, C. 
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AGENT. 


$170. Lire—Lien of Company Against Funds in Bank.— 
A banker’s lien ordinarily attaches in favor of the bank upon the 
securities and moneys of the customer deposited in the usual 
course of business, for advances which are supposed to be made 
upon their credit, not only against the depositor, but against the 
unknown equities of all others in interest, unless modified or 
waived by some agreement express or implied, or conduct incon- 
sistent with its assertion. But it cannot be permitted to prevail 
against the equity of the beneficial owner, of which the bank has 
notice, either actual or constructive. When a bank account is 
opened in the name of a depositor, as general agent, and it is 
known to the bank that he isthe agent of an insurance company; 
that conducting its agency is his chief business ; that the ac- 
count was opened to facilitate that business, and used as a means 
of accumulating the premiums on policies collected by him for 
it, and of making payment to it by checks ; the bank is charge- 
able with notice of the equitable rights of the insurance company 
although the depositor deposited other moneys in the same ac- 
count and drew checks upon it for his private use. And the in- 
surance company may enforce by bill in equity its beneficial 
ownership therein, against the bank, claiming a lien upon the 
balance thereof for a debt to it from the depositor, contracted for 
his individual use. A national bank, in voluntary liquidation 
under Sec. 5,220 of the Revised Statutes, is not thereby dissolved 
as a corporation, but may sue and be sued, by name, for the pur- 
pose of winding up its business ; and it is no defense to a suit 
by a creditor upon a disputed claim, that the creditor has also 
filed a creditor’s bill under Sec. 2 of the act of June 30, 1876, 
authorizing the appointment of receivers of national banks, and 
for other purposes, to enforce the individual liability of its share- 
holders. 

Citing and discussing, Duncan vs. Jaudon, 15 Wall., 165; Shaw vs. 
Spencer, 100 Mass., 389 ; Bailey vs. Finch, L. R., 7 Q. B., 84; Pannell vs. 
Hurley, 2 Collyer, New Cas., 241 ; Bodenham vs. Hoskyns, 2 DeG., M. & G., 
903 ; Ex parte Kingston, L. R., 6 Ch. Ap., 632 ; Nat. Bank vs. Ins. Co., 103 
U. S. R., 783; Pennell vs. Deffell, 4 DeG., M. & G., 388 ; Frith vs. Cart- 
land, 2 H, & M., 420, in re West of Eng., ete., Bank, L. R., 11 Ch. D., 772; 
Knatchbuil vs. Hallett’s Est., L. R., 18 Ch. D., 696 ; Taylor vs. Plumer, 3 
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M. & S., 562 ; Scott vs. Surman, Willes, 400 ; Whitecomb vs. Jacob, 1 Salk., 
161 ; Van Allen vs. Bank, 52 N. ¥. R.1; Oliver vs. Piatt, 3 Howard S. C. 
R., 333 ; May vs. LeClaire, 11 Wall., 217; Bayne vs. United States, 93 U. 
S., 642 ; United States vs. State Bank, 96 U. S., 30; Foley vs. Hill, 2 
House of Lords Cases, 35 ; Dillon vs. Conn. Mut. Life Ins. Co., 41 Md., 
386 ; Ordway vs. Central National Bank, 47 Md., 217 ; Bank of Bethel vs. 
Pahquioque Bank, 14 Wa‘l., 383. 


Central National Bank vs. Conn. Mut. Life Ins. Co. 
Rep’d Jour’l, p. 897. U.S. 8 C. 


$171. Lire.—-Evidence of General Agent.— Waiver of Prompt 
Payment of Premium.—The mere endorsement on the receipt for 
premium by the agent as “ General Agent,” does not prove him 
to be such. Where the policy provided that no alteration of its 
terms should be valid unless made at the head office and signed 
by an officer, an agent, even though yeneral agent, cannot waive 
the prompt payment of premium, though his authority might be, 
unquestionable, if not thus restricted. 


Carroll vs. Charter Oak Ins. Co., 1 Abb. Ct. of App., 318 ; Sheldon vs. 
Atlantic Fire and Marine Ins. Co., 26 N. Y., 465; Van Allen vs. Farmers’ 
Joint Stock Ins. Co., 10 Hun., 399 ; Pechner vs. Phoenix Ins. Co., 65 N.Y., 
207; Marcus vs. St. Louis Mut. L. Ins. Co., 68 N. Y., 665; Ins. Co. vs. 
Wilkinson, 13 Wall., 22 ; Walsh vs. Hartford F. Ins. Co., 72 N. Y., 5. 


Marvin vs. Universal Life Ins. Co. 
Rep’d Jour’l, p._935. N. ¥.C. A. 


APPLICATION. 


§172. Fme.—LHfect of Warranty.—Knowledge of Agent.— 
Reformation of Contract.—The distinction between a representa- 
tion and a warranty is well defined ; for an injury resulting from 
the former the remedy is an action on the ease for the deceit ; for 
an injury by a breach of warranty the action is on the contract. 
Mere mutual knowledge by the assured and the agent of the in- 
surer of the falsity of a fact warranted, is inadequate to induce a 
reformation of the policy so as to make it conform to the truth. 
Knowiedge by the underwriter, or by him and the assured, of the 
breach of a warranty, at the time it is made, does not relieve the 
assured from the consequences of the breach, and is no basis for 
reforming the policy, though equity will reform it in case of a 
mutual mistake of facts. Warranties in insurance policies differ 
from those in relation to the sale of personal chattels. Knowl- 
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edge that the answer was untrue might relieve against a false 
or imperfect representation, but not against a warranty. That 
which is a warranty in a policy of insurance by its terms, cannot 
be shown by parol evidence to have been inserted by mistake. 

State Mut. F. Ins. Co. vs. Arthur, 6 Cas., 315. 

A contract based upon guaranties of facts which do not exist, 
cannot be enforced by the party making the guarantee. 

Cooper vs. Farm. Mut. Ins. Cu., 14 Wright, 299. 

If an agent of an insurance company, intending to write an an- 
swer to his question as made by the applicant, write something 
else, and the paper is signed, both believing the answer correctly 
written, there is a mutual mistake and the policy may be reform- 
ed. Where the answer is written as made, there is no mutual 
mistake and no relief for him who warranted it, unless the agent 
deceived him into the making. 

Distinguishing Smith vs. Farmers’ and Mechanics’ Fire Ins. Co., 8 Nor. 


287 ; Eilenberger vs. Protective Mutual Fire Ins, Co., Id., 464; Ins, Co. vs. 
Wilkinson, 11 Amer. L. Reg., 485. 


Commonwealth Mut. F. Ins. Co. vs. Hunizinger. 
Rep’d Jour’l, p. 618. 


CONTRACT. 


§173. Fire.— Avoidance of by Compounding a Crime.— 
To avoid a contract of security on the ground that the considera- 
tion was the compounding of a crime, the evidence must show 
clearly that a crime has been committed; and that there was a 
promise not to prosecute therefor. A mere threat to prosecute 
if a certain security is not given or contract entered into, is not 
sufficient. 

Swope vs. Jefferson Ins. Co. 

Rep'd Joar'l, p. 891. 


PLEADING. 


§174. Lire.—ZIn Equity.—Pleas in equity must allege matters 
of fact, and not mere conclusions of law; and if not traversable 
for that reason; or have been filed irregularly, for lack of the 
affidavit of the party, and certificate of counsel required by the 
31st equity rule, may be disregarded. When an equity cause 
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has been heard upon the merits, upon bill, answer, and proofs 
taken, as upon issue perfected, the want of a formal replication 


cannot be assigned as error upon appeal. 
Central National Bank vs. Conn. Mut. Life Ins. Co. 


POLICY. 


§ 175. Fiee—Vacant.—Other Insurance.—The policy provided 
that it should be void in case of vacancy or other insurance with- 
out consent. Insured erroneously supposing the policy to have 
expired, procured another policy. Held, that the policy was void- 
able at the election of the company, but it was error to charge 
that it was void on account of vacancy, and that there was there- 
fore no other insurance. 


Landers vs. Watertown Ins. Co. 
Rep’d Jouv’l, p. 862. N. Y.0. A. 


$176. AcciDENT.— Construction of as to Accident on Railroad. 
—Plaintiff having an accidental insurance ticket or policy, con- 
taining a provision that the “ insurance shall only extend to 


bodily injuries, fatal or non-fatal, as aforesaid, when accidental- 
ly received by the insured while actually riding on a public con- 
veyance provided by common carriers for the transportation of 
passengers in the United States or dominion of Canada, and in 
compliance with all rules and regulations of such carriers, and not 
neglecting to use due diligence for self-protection,” was riding 
upon a train of cars, and as the same approached the station, 
and while it was slowing up, went out on the platform. While 
standing there, owing to a sudden jerk of the train, another pas- 
senger was precipitated against him, and he was by reason there- 
of thrown from the car and severely injured. It was a regula- 
tion of the railroad company that passengers should not stand on 
the platform, and plaintiff was aware of such rule. Held, in an 
action upon such accident policy, that upon such state of facts, 
verdict should have been ordered for the defendant. 

_ Hickey vs. R. R. Co., 14 Allen, 429 ; Garrett vs. Railroad Co., 16 Gray ; 
Lucas vs. Railroad Co., 6 Gray, 64; Sweeney vs. Railroad Co., 10 Allen, 
368 ; 2 Redfield on Railways, 260, 267, and cases cited. Damount vs. N. O, 
& ©. Ry., 9 La. Ann., 441. 


Bon vs. Railway Passenger Ass. Co. 
Rep’d Journ’, p. 923. Iowa 8. C. 
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PREMIUM. 


$177. Lire.—quity will not Relieve in Case of Non-pay- 
ment.— Husband as Agent of Wife.—A policy upon the life of K., 
payable to his wife in consideration of the payment of an an- 
nual premium by the wife in semi-annual installments, was de- 
clared forfeited by the company through the non-payment of tle 
last semi-annual installment prior to the death of the insured. 
Held, that the provision stipulating the policy should be forfeited 
in case of failure to “ pay the said premium on or before” the 
days when due, was absolute, and equity could not relieve against 
a failure caused by the alleged sickness of insured and ignorance 
of the existence of the policy by the wife. 

N. Y. Life Ins. Co. vs. Statham, 93 U. S., 249. 


Held, that prompt payment is of the essence of the life insur- 
ance contract, without which the company cannot undertake to 
fulfill its obligations, the stipulation is not of the nature of a mere 
penalty against which relief can be granted. 

Sloman vs. Walter, 1 Bro. Ch. R., 419 ; Sanders vs. Pope, 12 Ves., 282 ; 
Davis vs. West, 12 Ves., 475 ; Skinner vs. Dayton, 2 Johns. Ch., 535; Rose 
vs. Rose, Amb., 332 ; Wheeler vs. Conn. Mut. Life Ins. Co., 82 N. Y., 543 ; 
Robert vs. N. E. Life Ins. Co., 1 Dis., 355. 

Held, that the contract was with the wife, the husband acted 
simply as her agent, and her ignorance was due to the fault of 
her agent, against which equity will not relieve. 

Klein vs. New York Life Ins, Co. 

Rep’d Jour’l, p. 918. U.8.8. C. 


§178. Lire.— Waiver of Prompt Payment.—Demand for Ex- 
cessive Interest on Premium Notes.—The complaint alleged that 
for ten years the company had not required the payment of the 
premium on a life policy when due, but had allowed the same to 
be paid within sixty days thereafter, and would send notice when 
the premium was due and of the amount after deducting the 
dividend, and had agreed to this method of delayed payment as 
a constant custom ; that in disregard of this custom notice had 
been delayed until after the premium was due, when though im- 
mediately tendered, it has refused and the policy declared void, 
and the insured died within two years thereafter. Held, that 
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whether the policy was modified by the conduct or agreement of 
the parties, and the company refused to comply with the terms 
of the modified policy, were questions of fact for the jury. Held, 
that it was not necessary to‘prove all the allegations in the com- 
plaint, but only so many as were necessary to sustain the sub- 
stance of the complaint and constitute a cause of action. 

Owens vs. Phillips, 73 Ind., 284; Long vs. Dorsey, 50 Ind., 385. 

Held, that evidence showing that for seven consecutive years 
the premiums were paid from two to one hundred and forty-five 
days after they were due, tended to establish the substance of the 
issue, Held, that knowledge of the delay by the agents of the 
company, which was foreign to the State, was knowledge by the 
company. 

Insurance Co. vs. Wilkinson, 13 Wall., 222; Miller vs. Mutual Benefit 
Life Ins. Co., 31 Iowa, 216; Miller vs. Phoenix Ins, Co., 27 Iowa, 203. 

Held, that a wrongful demand for a rate of interest on notes 
given for premiums in excess of the agreed rate, with a notifica- 
tion that otherwise no interest or premiums would be received, 
excused further performance by the insured. 

Lurner vs. Paroy, 27 Ind., 163 ; Shaw vs. Republic Life Ins, Co., 69 N. 
Y., 286 ; Hayner vs. Amer. Pop. Life Ins. Co., 69 N. Y., 435. 

A variance between the actual terms of the notes and those set 
forth in the complaint, when not material to the main issue, is not 
fatal. The verdict of a jury will not be disturbed upon a pre- 
ponderance of evidence, nor on account of minor inconsistencies 
in special findings when not inconsistent with the general verdict 


Phenix Mut. Life Ins. Co. vs. Hinesley. 
Rep’d Jour’l, p. 824. In. 8. C. 


PROOFS OF LOSS. 


§179. Fire.—Lvidence as to.—Where proofs of loss were 
sworn to, but afterwards it appears than an honest mistake was 
made by the insured, evidence showing the facts is admissible. 

Parker vs. Amazon Ins. Co., 34 Wis., 364 ; Stache vs. Ins. Co., 49 Wis., 
89; Dogge vs. Ins. Co., Id., 501; McMaster vs. Ins. Co., 55 N. Y., 220; 
Parmalee vs. Hoffman Ins. Co., 54 N. Y., 193 ; Adtna Ins. Co, vs. Stevens, 
48 Ill., 31; Commercial Ins. Co. vs. Huskberger, 52 Ill., 464. Cases of 
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Campbell vs. Ins. Co., 10 Allen, 213, and Irving ys. Excelsior Fire Ins. 
Co., 1 Bosw., 507, distinguished. 


Waldeck vs. Springfield F. & M. Ins Co. 
Rep’d Jour’l, p. 930. 


TITLE. 


§ 180. Lire.—7Zo Insurance Money.—Cvnstruction of Policy. 
—Where life insurance is by its terms payable to a person other 
than the one whose life is insured, or his representatives, such 
person cannot, by his will, make a a different disposition of it 
of it from that directed by the policy. Sections 1182, 2372, Iowa 
Code, in regard to the disposition of life insurance moneys, con- 
template only a case of life insurance where the policy is paya- 
ble to the deceased, or his legal representative. 

Distinguishing Kelly vs. Mann, Iowa S. C, 

McClure vs. Johnson. 

Rep’d Jour’l, p. 928. Towa 8. C. 


WARRANTY. 


$181. Fire.—Promissory, as to Lubricatixg Oil and Force 
Pump.—lIt was stated upon the form of application for insurance, 
and provided in the policy, that such application was a part of 
the contract, and a warranty on the part of the insured; and 
by such application he agreed to use only lard and sperm oil for 
lubricating in the mill insured, and also stated that there was a 
forcing pump on the premises, designed expressly for extinguish- 
ing fires, and agreed to have it at all times in condition for use, 
with a proper supply of good hose on hand. Held, that these 
were promissory warranties, in the nature of conditions subse- 
quent. While a trifling departure from the letter of such a con- 
dition, a merely technical breach, or probably an accidental or 
involuntary failure to perform the condition, not sanctioned by 
or known to the insured, and which did not increase the risk, 
would not be held to defeat the policy, yet any substantial breach 
wonld defeat it. 

Blumer vs. Ins. Co., 45 Wis.. 622: Redman vs. Ins. Co., 49 Wis., 421. 

If the insured in this case, in the usual course of business, 
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ordered lard and sperm oil for lubricating purposes, and believed 
that they obtained and were using such oil, and if the oil used 
contained lard and sperm oil, and, though compounded with a 
product of petroleum, was as good and safe as lard and sperm 
oil, there was no substantial breach of the condition. 

Copp vs. German-American Ins. Co. 

Rep’d Jour’l, p. 812. 


WIFE’S POLICY."' 


§ 182. Lire.— Assignment as Security, in Cse of Increase of 
Debt Without Knowledge of Assignee.—Action upon a policy upon 
the life of the plaintiff's husband, payable upon his death to his 
wife, or, in case of her death before his, then to their children, 
the husband having paid all the premiums. 

Ricker vs. Charter Oak Life Co., 6 N. W. Rep., 771; 2 Minn., 101. 

Followed, upon the points that such policy belongs, the mo- 
ment it is issued, to the beneficiaries named therein ; that the 
life insured has no legal or equitable interest in it ; that if it has 
been delivered to and is held by him he holds, it as a naked de- 
posit, and that, therefore, he cannot assign or transfer it for any 
purpose, in pledge or otherwise. The plaintiff, her husband join- 
ing, made and delivered a written assignment of the policy men- 
tioned to secure the payment of two described notes, one paya- 
ble in 60 days and the other in six months after date, given by 
her husband for his prior indebtedness and for his benefit, and 
in hie business, and not for her benefit nor in her business, as the 
assignee well knew. The assignment provided that if the notes 
were not paid within two years and six months from date the as- 
signee might surrender the policy, receive the full surrender value 
and pay the notes from the proceeds; andif the life insured 
should die at any time before the notes were paid, the assignee 
was authorized to receive from the insurance money the sum due 
upon the notes, and upon their payment the assignment was to 
be void. When the 60 days’ note became due it was satisfied 
and surrendered. When the other fell due new notes were given 
in its place, payable in three and six months, and thereupon the 
old note was surrendered to the maker. Sometime after they 
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fell due, these new notes were surrendered to the maker, who gave 
two other notes in their place, payable in four and six months. 
Of these changes plaintiff had no notice or knowledge. One of 
the notes last given is still unpaid. The plaintiff made no agree- 
ment respecting the policy except that contained in the assign- 
ment before mentioned. Held, that the plaintiff, in assigning the 
policy, became at most merely a surety for her husband, and that 
the time for the payment of the debts for which she became surety 
having been enlarged without her knowledge or consent (even if 
not actually paid by the surrender of the old note,) discharged 
her and set her policy free. 
Wheaton vs. Wheeler, 2 Minn., 213. 


Held, that the provision in the assignment authorizing the as- 
signee to “realize” from the policy in case the original notes 
were not paid in two years and six months, in no way extended 
their time of payment, nor authorized the assignee to extend the 
same, or waived any of the plaintiff's rights in case of such ex- 
tension. Held, that, at least in the absence of any objection for 
want of proper parties, plaintiff by demurrer or answer, 
alone is entitled to maintain an action for the recovery of the 
policy against mere strangers having no right to its possession. 

Miller vs. Darling, 22 Minn., 303 

Allis vs. Ware, et al. 

Rep’d Jour’l, p. 651. Mrny. 8S. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STA!IES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


‘ 


From eertified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 1, of Philadelphia ,County. 


SWOPE 


Us. 


JEFFERSON FIRE INS. wien 


To avoid a contract or security on the ground that the consideration was the 
compounding of a crime, the evidence must show clearly: 1, that a crime 
has been committed ; 2, that there was a promise not to prosecute therefor. 
A mere threat to prosecute if a certain security is not given or contract en- 
tered into is not sufficient. 


Scire facias sur mortgage by the plaintiff, assignee of Coleman, 
against Swope. On the trial the plaintiff proved the mortgage and 
assignment. The defendant offered to prove that his son was in the 
‘employ of the plaintiff corporation of which Coleman was secretary ; 
that in 1876, Coleman informed the defendant that his said son had 
been stealing ‘from the company, and desired the defendant to make 
up the sum, suggesting that the defendant should mortgage his 

* Decision rendered May 3, 1880. From the Reporter. 
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house for the purpose ; that on his declining Coleman said: “If 
that is not done I'll arrest Albert and he'll go to the penitentiary 
sure ;” that later the defendant called on Coleman and stated that he 
had no morey ; that Coleman then said : “ Mortgage your property 
and I'll have it taken by the company, und if vou do not we will have 
Albert arrested for his stealing and put him in the penetentiary ;” 
that the defendant then executed the mortgage. This offer as well 
as one of a similar character was rejected. Under the instructions of 
the judge, the jury found for the plaintiff. Judgment was entered 
for the verdict. The defendant took this writ. 


W. F. Jounson, fur Plaintiff in Error. 

The consideration of the mortgage was the compounding of a 
crime, hence it was illegal and cannot be enforced. Edgecombe vs. 
Rodd, 5 Eust, 294 ; Filson vs. Hines, 5 Barr, 452 ; Eberman vs. Reit- 
zel, 1 W. & S., 181 ; Wheeler vs. Russell, 17 Mass., 280; Hipple vs. 
Rice, 4 Casey, 406. 


W. D. Werueritt and J F. Betsreriine, contra. 

To avoid the contract there must be proved—1, that the crime was 
committed ; 2, a promise to abstain from prosecution. Proof of a 
threat is not sufficient. Bank vs. Mathewson, 5 Hill, 249 ; Catlin vs. 
Henton, 9 Wis., 476 ; Fulton vs. Wood, 10 Casey, 365; Plant vs. 
Gunn, 2 Woods, 372. If the plaintiff had a lawful claim against the 
defendant’s son, the mortgage must be presumed to have been given 
to secure its payment. Wallace vs. Hardacre, 1 Camp., 46 ; Harding 
vs. Cooper, 1 Starkie, 467. 


Srerrert, J. 

The company in seeking to enforce a contract obtained through 
the agency of its executive officer, for its own benefit, is bound by 
his acts affecting the validity of the contract. The substantial prop- 
osition embodied in the defendant’s offer was to prove that defend- 
ant’s son was accused of embezzlement, and crimival prosecution 
therefor was threatened unless restitution was made or the money 
alleged to have been embezzled secured to the company. There 
was no offer to prove that the felony had actually been committed, 
or that there was an agreement not to prosecute, which are essential 
ingredients in the compounding of a felony. If all the allegations 
of fact embraced in the offers had been proved, they were not suffi- 


cient to justify the jury in finding that Albert was guilty of the 
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crime laid to his charge. There was no offer to prove an admission 
of guilt on his part, or any fact from which the jury could reasona- 
bly infer guilt. At best it would be merely a matter of conjecture. 
Nor was there any offer to prove an agreement not to prosecute. 
‘The offers were to prove threats of prosecution if the security was 
not given ; and it is claimed that the jury might have inferred from 
this that if the mortgage was given no prosecution would ensue, but 
this would be unwarranted. In National Bank of Oxford vs. Kirk, 
7 W.N. C., 256, the defendant offered testimony to show that he 
was induced to give the note in consequence of the threatened pros- 
ecution of his son for forgery, coupled with the representation of one 
of the officers of the bank that, if the note was given, it would prob- 
ably be paid by the son, and “no one would then know anything 
about ” the forgery. This tended to show an agreement not to pros- 
ecute. In the present case the testimony was insufficient to sustain 
the defense relied on, and there was, therefore, no error in overrul- 
ing the offer. 
Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


Appeal from Des Moines Curcuit Court. 


KELLY, Apwm’r, 
vs. 
MANN, Ex’r, snp oTueErs.* 


A policy of life insurance, payable to the “legal representatives ”’ of the in- 
sured, is not liable for the debts of the assured, but is collectible by his ad- 
ministrator, to be by him distributed according to law. , 


Where an insurance policy, payable to the legal representatives of the insured 
was collected by his administratrix, and the] proceeds converted by her to 
her own use : 


Held, that an action for the amount of such policy could not be maintained by 
the administrator de bonis non upon the bond uf the delinquent administra- 
trix, but the action must be brought by those who, under the statute, were 
entitled to the proceeds of such policy. 


In the year 1871, J. H. Latty effected an insurance upon his life in 
the sum of $5,000. By the terms of the policy the amount thereof 
was to be paid to the “legal representatives ” of the insured within 
ninety days after proof of his death. Latty departed this flife in 
1873, intestate, leaving Mary E. Latty, his widow, and two children, 
who were then and are now minors. Mary E. Latty was appointed 
administratrix of her husband’s estate, and gave bond for her faithful 
discharge of her duty as such. The whole amount secured by the 
policy was afterwards paid to her, for which she gave her receipt as 
administratrix. She died in 1878, never having made any inventory 
of the property received by her ; neither did she at any time make 
any report of her doings as administratrix. The defendant Mann 
was appointed as administrator of her estate. The plaintiff was ap- 
pointed admistrator de bonis non of the estate of J. H. Latty, and he 


*Opinion filed October 19, 1881. From Northwestern Reporter. 
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instituted these proceedings against Mann and the other defendants, 
who were sureties on the bond of Mary Latty, to recover the amount 
which was paid to her upon the life insurance policy. The Circuit 
Court determined that the avails of the policy were not assets of the 
estate of J. H. Latty, and that, therefore, the defendant sureties in 
the administratrix bond were not liable, and also that the plaintiff is 
not the proper person to maintain the action. 
The claim was disallowed. The plaintiff appeals. 


Joun C. Power, for Appellant. 
J. & S. K. Tracy and 8. L. Guascow, fur Appellee. 


Rorurocr, J. 

The principal question in the case is, was the policy of insurance 
assets of the estate of James H. Latty to be administered upon, and 
the proceeds to be, by the administratrix, distributed to the parties 
entitled thereto under the law. If so, the administratrix, and the sure- 
ties upon her bond, were liable for a failure to make such distribu- 
tion. Section 1182 of the Code provides that the policy of insurance 
on the life of an individual shall enure to the separate use of the hus- 
band, or wife and children of said individual, independently of cred- 
itors. It is urged by counsel for appellees that upon the death of 
James H. Latty, his wife and children at once became the absolute 
owners of the policy of insurance, and that the collection thereof by 
the administratrix being without authority of law, there can be no 
liability for the proceeds as against the sureties in the bond. But by 
the provisions of section 2370 an administrator is required to in- 
ventory all the personal effects of the deceased of every description, 
as well the general assets, as that which is exempt, including any 
claim for life insurance. He is also required to cause to be appraised 
and set apart for the widow, the personal property which would be 
exempt from execution. Section 2371 to section 2372 provides that 
“the avails of any life insurance * * * are not subject to the 
debts of the deceased, * * * but shall in other respects be dis- 
posed of like other property left by the deceased.” 

We think that these sections of the statute clearly imply that the 
administrator is charged with the duty of collecting life insurance 
and distributing the “avails” to the proper parties. That a life pol- 
icy is assets of the estate, the same as any other chose in action, can- 
not be seriously questioned. The only difference is in the manner of 
distribution. The general assets are liable for the debts of the es- 





896 Report of Decisions. [Dee., 


tate, and the avails of life insurance are required to be paid to the 
wife and children of the intestate. Suppose, after making the inven- 
tory of the specific personal property which is exempt from execu- 
tion, the administrator, being in possession, should refuse to deliver 
to the widow,and convert it to his own use, can there be any ques- 
tion that such an act would be maladministration for which he and 
his sureties would be liable? We think not. There is nothing in 
these views inconsistent with the case of Atkinson vs. Breeding, 8 N. 
W. Rep. 685. In that case the widow took possession of certain ex- 
empt property and retained it until her death. After her death an 
administrator of the estate of her deceased husband was appointed, 
who seized the property as assets of the husband's estate. It 
was held that the property belonged to the estate of the wife, and 
that her right did not depend upon an inventory or appraisement. If 
an administrator of the husband’s estate had been appointed during 
the life of the widow, and he, upon making an inventory of the prop- 
erty, had converted it to his own use, the facts would have been 
somewhat analogous to this case. In such case, we think he would 
have been liable on his bond. 

2. It is urged that the plaintiff cannot maintain this action as ad- 
ministrator de bonis non of James H. Latty. This view appears to us 
to be correct. The insurance company has paid the amount of the 
policy to the duly appointed administratrix of the insured. She was 
entitled, under the law, to her share of the amount paid to her. The 
two minor children were entitled to their shares. Whatever of their 
shares not properly and legally appropriated to their support should 
have been paid over to a guardian appointed for them. The amount 
having been paid to the administratrix, there can be no good reason 
requiring it to be paid to another legal representative of James H. 
Latty. It is exempt from the payment of debts, and is the distribu- 
tive share of the minor children, and they are entitled by proper pro- 
ceedings to require payment to be made to their guardian without 
any circumlocution, but in a direct proceeding against the proper 
parties. The cause is affirmed upon the ground that the plaintiff is 
not entitled to maintain the action. 

Affirmed. 
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UNITED STATES SUPREME COURT. 


Octoser Term, 1881. 


Appeal from United States Circuit Court, District of Maryland. 


CENTRAL NATIONAL BANK or Batriwore, Appellant, 
vs. 


CONNECTICUT MUTUAL LIFE INS. Co. 


Although the relation between a bank and its depositor is that merely of 
debtor and creditor, if the money deposited belonged to a third person and 
was held by the depositor in a fiduciary capacity, its character is not 
changed by being placed to his credit in his bank account. 

The contract between the bank and the depositor is that the former will pay 
according to the checks of the latter, and when ,drawn in proper form, the 
bank is bound to presume, in case the account jis kept in the name of the 
depositor as trustee or other fiduciary character, that the trustee is in the 
course of lawfully performing his duty, and to honor them accordingly ; 
but when against such a bank account, the bank seeks to assert its lien as 
a banker for a fpersonal obligation of the depositor, known to have been 
contracted for his private benefit, it must be held as having notice that the 
fund represented by the account is not the individual property of the depos- 
itor, if it is shown to consist, in whole or in part, of funds held by him in 
a trust relation. 

That so long as trust property can be traced and followed into other property 
into which it has been converted, the latter remains subject to the trust, 
and that if a man mixes trust funds with his own, the whole will be treated 
as the trust property, except so far as he may be able to distinguish what 
is his own, are established doctrines of equity, and apply in every case of a 
trust relation, and to moneys deposited in a bank account, and the debt 
thereby created, as well as to every other description of property. 

A banker’s lien ordinarily attaches in favor of the bank upon the securities and 
moneys of the customer deposited in the usual course of business, for ad- 
vances which are supposed to be made fupon their credit, not only against 
the depositor, but againrt the unknown equities of all others in interest, 
unless modified or waived by some agreement express or implied, or conduct 
inconsistent with its assertion. But it cannot be ‘permitted to prevail 
against the equity of the beneficial owner, of which the bank has notice, 
either actual or constructive. 
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When a bank account is opened in the name of a depositor, as general agent, 
and it is known to the bank that he is the agent of an insurance company ; 
that conducting its’ agency is his chief business; that the account was 
opened to facilitate that business, and used as a means of accumulating the 
premiums on policies collected by him for it, and of making payment to it 
by checks ; the bank is chargeable with notice of the equitable rights of 
the insurance company, although the depositor deposited other moneys in 
the same account and drew checks upon it fer his private use. And the in- 
surance company may enforce by bill in equity its beneficial ownership 
therein, against the bank, claiming a lien upon the balance thereof for a 
debt to it from the depositor, contracted for8his individual use. 


A national bank, in voluntary liquidation under sec. 5,220 of the Revised Stat- 
utes, is not thereby dissolved as a corporation, but may sue and be sued, by 
name, for the purpose of winding up its business ; and it is no defense to a 
suit by a creditor upon a disputed claim, that the creditor has also filed a 
creditor’s bill under sec, 2 of the act of June 30, 1876, authorizing the ap- 
pointment of receivers of national banks, and for other purposes, to enforce 
the individual liability of its shareholders. 


Pleas in equity must allege matters of fact, and not mere conclusions of law ; 
and if not traversable for that reason; or have been filed irregularly, for 
lack of the affidavit of the party, and certificate of counsel required by the 
31st equity rule, may be disregarded. 


When an equity cause has been heard upon the merits, upon bill, answer, and 
proofs taken, as upon issue perfected, the want of a formal replication can- 
not be assigned as error upon appeal. 


Marruews, J. 

The Connecticut Mutual Life Insurance Company of Hartford, in 
the year 1864, appointed A. H. Dillon, Jr., its general agent for the 
territory consisting of the States of Maryland, Delaware, West Vir- 
ginia, and the District of Columbia. He opened an office at No. 8 
South Street, Baltimore, conspicuously designated by signs as his 
place of business as general agent of the Connecticut Mutual Life 
Insurance Company. It was his duty, among others, to collect and 
receive premiums on policies issued by the company, from persons 
residing within his territory, and remit the same to the company at 
Hartford. This he usually did twice a month, finally accounting for 
the business of each month at its close. The mode of remitting was 
by checks upon a Baltimore bank to the order of the secretary of 
the company. To this end he at first opened an account with John 
S. Gittings & Co., transferred afterwards to the Chesapeake Bank, 
and on April 1, 1871, to the appellant, a national bank, then recently 
organized, whose banking-house was across the street from his of- 
fice. The account was designated on its books as follows: “ Dr. 
Central National Bank in account with A. H. Dillon, Jr., gen- 
eral agent, Cr.” To the credit of this account he deposited from 
time to time, premiums collected for the insurance company, and 
remitted twice a month his checks, signed by him as general agent, 
and payable to the order of Jacob L. Greene, secretary of the ap- 
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pellee. When the premiums were paid by the checks of others, 
they were endorsed by him as general agent and deposited to the 
credit of this account. In such instances an endorsement in this 
form was required by the bank. Dillon elso deposited to the credit 
of this account, from time to time, various amounts of money re- 
ceived by him from other sources than from premiums belonging to 
the appellee ; and drew upon this account checks for money, applied 
and paid to his own use. The aggregate of the deposits made, as 
shown in this account, from the beginning till it was closed, amount 
to $470,753.05. There were drawn against it in all, 411 checks, of 
which 68 were on their face payable to the order of Greene, as sec- 
retary of the appellee, representing, however, much the larger part 
of the gross sum of the deposits. 

On June 12, 1874, this account was finally closed, with a balance, 
as between deposits and checks, of $11,000.86. At that date Dillon 
owed an amount larger than this to the insurance company, and the 
proof is clear that the whole balance then shown by the account as 
above stated, was the proceeds of collections of premiums made by 
him as its agent. 

His current deposits of premiums in this account included his own 
commissions as agent. 

Before opening this account with the Central National Bank on 
March 9, 1871, Dillon had opened another account with it, in the 
name of his wife, Mrs. A. P. Dillon. This account was kept open 
until May 1, 1873, which is the date of the last entries, when it was 
balanced and closed. The deposits to the credit of this account were 
made by Dillon, and the checks were drawn by him in his wife’s 
name. All the transactions represented in it were for his individual 
account. On both these accounts Dillon was, by agreement with 
the bank, allowed interest, which he collected for his individual use. 

On March 14, 1872, Dillon was in distress for money to make good 
his margins on some speculations in stock, and applied to O’Connor, 
the president of the bank, for aloan. He explained to O’Connor 
the nature, extent and cause of his necessity ; who, indeed, was al- 
ready aware that Dillon was in the practice of stock speculation, 
having been interested with him in some ventures of that character. 
O’Connor testifies that he declined making the loan without secar- 
ity, when Dillon proposed his wife as security for the amount re- 
quired, not to exceed $12,000, to be drawn upon checks in her 
name, which, if not made good in a few days, were to be taken up- 
by a note signed by her, assuring O’Connor that certain real es-- 
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tate owned by her where they resided in Baltimore, with its furni- 
ture, was worth at least $15,000 or $20,000. He also urged, says 
O’Connor, that he kept a valuable account with the bank, and as he 
had never asked before for any loan, he thought he was entitled to 
it. The reference doubtless was to his agency account. 

The loan was made, the money being paid by the bank on checks 
drawn in the name of Allice P. Dillon, to the amount of thirteen 
thousand dollars, on March, 14th, 15th and 16th, 1872. These 
checks were debited to the bank account in her name, and consti- 
tuted an overdraft of $12,067.14. On April 2, 1872, the bank dis- 
counted Mrs. Dillon’s note for $12,000, and carried the proceeds to 
the credit of this account, in order to change the form of the debt. 
This note was renewed from time to time, the interest being paid in 
seme instances by Dillon’s check as general agent, charged to the ac- 
count kept by him in that name. It was reduced at one time by a 
payment of $2,000, paid in money. It was then carried in the same 
way until December 11th, 1873, when the note of Mrs. Dillon for 
$10,000 was given, dated November 29th, 1873, at six months, falling 
due June 1, 1874. This note was signed by Dillon and his wife in 
their own handwriting, both as makers and endorsers. The discount 
upon it and the interest accrued on the prior note, overdue for some 
time, of which it was the renewal, making in all $333.34, was paid 
to the bank by Dillon’s check as general agent. The account in the 
name of Mrs. Dillon was balanced on May 1, 1873, by two entries of 
$12,000 each, representing the debt as it then stood, and that ac- 
count was closed. The note thereafter appeared only in the dis- 
count ledger, until it was charged up as hereafter stated. It was 
expressed to be payable at the Central National Bank of Baltimore. 
The same day this note was given, November 29, 1873, an agreement 
was made in writing between the bank, by resolution of the direct- 
ors, and Dillon and his wife, “that in consideration of Alice P. Dil- 
lon being a stockholder in this bank, and of A. H. Dillon, Jr., being 
a customer of the bank, their note for $10,000, dated November 
29th, 1873, at six months, be discounted at 6 per cent per annum, 
provided only that it be agreed in writing between the makers en- 
dorsers of said note and the bank, that at the maturity of the note 
$5,000 must be paid, and a new note at 6 months to be discounted 
at 6 per cent, which at its maturity must be paid in full, being in 
full payment of the loan.” 

In addition to these two accounts there was a third, entitled on 
the books of the bank, “ A. H. Dillon, Jr.,” spoken of in the testimo- 
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ny as his individual account. The first entry is dated October 15, 
1873 ; the last December 11, 1873. There are eight items on each 
side, amounting to $28,337.50. In the first three items it is testified 
that Dillon had no interest at all. They represent transactions made 
by him for the bank itself. The last item in the account is $10,000, 
being proceeds of his note discounted, which were used to take up a 
prior one, then matured. 

On June 1, 1874, the note given by Dillon and his wife for $10,000, 
dated November 29, 1873, at six months, became due and was not 
paid. By order of the bank it was that day charged to Dillon in his 
account as general agent. In ignorance of that fact, he continued to 
make deposits in that account and draw checks upon it, till June 12, 
1874, when it was closed, showing a credit balance at that date, if 
the note of $10,000 was not properly chargeable, of $11,000.86. 

On June 10, 1874, Dillon drew his check as general agent on the 
bank for $8,000 to the order of Greene, the secretary of the insur- 
ance company, and remitted it to him at Hartford. On June 13th it 
was presented to the bank for payment and payment refused, on the 
ground that there were not funds to the credit of the drawee sufficient 
to pay it. 

In the settlement of his agency accounts with the company for 
May and June, 1874, he was allowed a credit for the amount of his 
balance in the Central Bank, $11,000.86, and _— in addition, in full 
of his account to June 30, $4,550.66. 

On June 11, the directors of the bank, by resolution, recite the 
agreement made in respect to the $10,000 note, on November 29, 
1873, when it was discounted ; and it had not been complied with ; 
that the note was made payable at the bank ; and declare that “ this 
board approve of the act of the acting cashier in charging said note in 
full to the account and funds of A. H. Dillon, Jr., general agent,”’ 
&e. 

On July 18, 1874, the insurance company filed a bill in equity in 
the Circuit Court of Baltimore City against the bank to recover the 
balance, which it alleged remained in the account of A. H. Dillon, 
Jr., general agent, $11,000.86, claiming it to be a fund, received by him 
in his fiduciary character, as its agent, which they had a right to fol- 
low and reclaim as against the bank. 

To this bill the bank appeared and answered, denying its equity. 

The insurance company filed an amended bill on March 4, 1575, in 
which it repeated the allegations of the original bill, and further 
averred that the defendant bank had taken proceedings under the 
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national bank act to wind up its business and cease to act as a na- 
tional bank in the city of Baltimore, and that if it be permitted to do 
so, distributing its assets among its stockholders, the complainant 
will have no remedy except by a multiplicity of suits against individ- 
ual stockholders, many of whom are not within the jurisdiction. It 
therefore prays, in addition to an account, anda declaration that the 
fund in question is a trust fund, of which the complainant is beneficiary 
owner, that an injunction may be granted restraining the bank from 
paying to its stockholders its assets without retaining a sufficient 
amount to satisfy the complainant’s demand. 

To the amended bill the defendant filed what are designated as 
pleas, as follows : 

1. That the plaintiff is not in any sense a creditor of the defendant. 

2. That there never was nor is any privity between the plaintiff and 
the defendant as to the various matters alleged in the bill. 

3. That the court had no jurisdiction as to the matters alleged, the 
remedy, if any, being complete and adequate at law. 

And afterwards an additional plea : 

4. That under the provisions of the acts of Congress, in reference 
to national banks, it exempted from the process of injunction as prayed 
for. 

By the amended bill A. H. Dillon, Jr., was made a party defendant. 
He appeared and filed his answer to the original and amended bill ; 
but having been lost or mislaid, it is not contained in the transcript 
of the record. 

Subsequently, on April 10, 1877, the cause was removed from the 
State court to the Circuit Court of the United States, on the petition 
of the defendant, the Central National Bank. 

The bank, on May 23, 1878, filed a motion to dismiss the bill; on 
the grounds— 

1, That the bank, by a vote of its shareholders, owning two-thirds 
of its stock, taken July 15, 1874, had gone into liquidation, in pursu- 
ance of sections 5,220, 5,221 and 5,222 of the Revised Statutes, and 
had thereby become dissolved. 

2. And that the complainant, on June 8, 1878, had filed in the Cir- 
cuit Court of the United States, its bill of complaint, by virtue of sec- 
tion 2, chapter 156, of an act of Congress approved June 30, 1876, 
entitled “ Anjact authorizing the appointment of receivers of national 
banks, and for other purposes,” praying process against said bank 
and against the persons who were shareholders thereof at the time 
the same went into voluntary liquidation, and seeking the enforce- 
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ment of the same demand sought to be enforced in the case, which is 
still pending. 

This motion was overruled. The cause having been set down for 
hearing, the complainant moved for leave to file a general replication 
to the original answer, nunc pro (unc, and also to file a replication to 
defendant’s first plea, which motions were granted ; and to deny the 
legal sufficiency of the defendant’s second and third pleas, setting the 
said two pleas for argument, which was overruled. 

The motion to dismiss the bill, on the ground that the bank had 
gone into liquidation and was thereby dissolved, was renewed on 
June 10, 1878, with the additional averment, that in the meantime all 
its property and assets had been distributed among its shareholders, 
and that the bank was wholly and finally closed, and had ceased to 
have a corporate existence. This motion was overruled as having 
been filed after the cause had been argued and submitted, and after 
the court had orally pronounced its opinion. 

And on the same day a decree was passed reciting that the cause 
standing ready for hearing, and having been argued, and submitted 
upon the bill, answer, pleadings and other proceedings and evidence 
in the cause, and decreeing payment by the bank to the complainant 

.of the amount of the fund claimed, with interest. 

From this decree the bank prosecutes this appeal. 


The contention of the appellant, in opposition to the decree below, 
upon the merits, is that the account of A. H. Dillon, Jr., general agent, 
with the bank, was an individual account with him as a depositor, 
which created the relation of debtor and creditor between them, and 
to which no other party was or could be privy ; that the style in which 
it was kept, of general agent, was merely a desc ip/io persone, and fur- 
nished no indication that the money deposited belonged to the de- 
positor in any fiduciary capacity ; that it described merely the busi- 
ness in which he was engaged, as that ofa general agency, for whom- 
soever might employ him ; that in point of fact the account embraced 
deposits from various sources, and was used as a medium for payments 
of every description, according to the will of the depositor ; that the 
bank had no notice of any equitable claim of the complainant nor of 
the facts on which its claim rests ; that, consequently, it had the 
right to treat the account as a dealing with Dillon individually, in 
which, so far as the bank was concerned, no one else had any inter- 
est, legally or equitably, and subject to its lien as a banker, for any 
overdue bbligation of the depositor. 





904 Report of Decisions. [ Dec., 


It is claimed further, in support of the bank’s position, that the dis- 
count of the note afterwards charged to this account, was made orig- 
inally upon the faith and credit that the latter was Dillon’s individu- 
al property. But this we find to be distinctly and fully negatived by 
the circumstances in proof. There was a considerable balance to the 
credit of this account when the original debt was contracted, and at 
each time when it was renewed ; but at no time does it appear that 
the suggestion was made that it should be applied, in whole or in 
part, to pay or reduce the indebtedness. The debt was first charged 
in the account kept in the name of Mrs. Dillon, and never appeared 
in the other, till it was finally charged up for payment. In the orig- 
inal conversation that resulted in the agreement for the loan, O’Con- 
nor, the president of the bank, demanded security, and was satisfied 
with the responsibility of Mrs. Dillon, as the supposed owner of their 
residence in Baltimore, and it was not until after O’Connor learned 
that this had been conveyed to another, that he conceived the idea 
of charging the note, when it should become due, if it remained un- 
paid, to the account of Dillon, as general agent. The existence of 
this account as a profitable one to the bank was alleged as a reason 
by Dillon why he should have the accommodation, but it was not 
pledged for the payment of the loan, either in express terms, or by 
any acts or conduct from which such an intention can be inferred. 
And no such claim is made by the directors of the bank, either in 
their resolution of November 29, 1873, authorizing the discount of the 
last six-months note, or that of June 11, 1874, justifying the act of 
the cashier in finally charging it up to the account of Dillon, as gen- 
eral agent. 

We find it also to be fully proven that the bank knew that Dillon 
was the agent for the insurance company ; that it was his business 
and duty to collect and remit to it the premiums on policies of life 
insurance as they accrued ; that the bank account in his name as gen- 
eral agent was opened in that way to be used for that purpose ; that 
in point of fact such premiums were collected and and deposited for 
accumulation to be remitted, and were remitted by checks on that 
account, and that they constituted much the larger part of the fund 
which entered into it. 

It will be observed that the question arising here is not what the 
rights of the parties would be if the bank, having no knowledge of 
the character of the account, except what might be inferred from the 
use of the words “general agent” at its head, the note had been 
taken up by Dillon’s check upon that account. Here the attempt is 
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made, with the actual knowledge which we find imputable to the 
bank, and without Dillon’s assent, to pay itself his overdue note out 
of a fund for which, as agent for the insurance company, he was 
bound to account to it. In the case of Duncan vs. Jaudon, 15 Wall., 
165, this court decided that a banker lending money to a per- 
son, for his private use, on the security of stocks, the certificates of 
which showed that he held them as trustee for another, was chargea- 
ble, as a party to the breach of trust, for the value of the trust prop- 
erty converted, and cite with approbation the similar decision in Shaw 
vs. Spencer, 100 Mass., 389 where the certificates were in the name 
of “ A B, trustee,” without naming a cestui que trust. In that case it 
was held that the pledgee is, by the terms of the certificate, put on 
inquiry as to the character and limitations of the trust, and if he ac- 
cepts the pledge without inquiry, does so at his peril. 

A bank account, it is true, even when it is a trust fund, and desig- 
nated as such by being kept in the name of the depositor asjtrustee,dif- 
fers from other trust funds which are permanently invested in the 
name of trustees for the sake of being held as such. For a bank ac- 
count is made to be checked against, and represents a series of cur: 
rent transactions. The contract between the bank and the depositor 
is that the former will pay according to the checks of the latter, and 
when drawn in proper form the bank is bound to presume that the 
trustee is in the course of lawfully performing his duty, and to honor 
them accordingly. But when against a bank account, designated,as one 
kept by the depositor in a fiduciary character, the bank seeks to asset 
its lien as a banker for a personal obligation of the depositor, known 
to have been contracted for his private benefit, it must be held as 
having notice that the fund represented by the account is not the in- 
dividual property of the depositor if it is shown to consist, in whole 
or in part, of funds held by him in a trust relation. 

In such circumstances it is merely an application of the principle 
of set-off, and is Jlustrated by the case of Bailey vs. Finch, L. R., 7 
Q. B., 34. There the plaintiff, as trustee of a bankrupt banking firm, 
sought to recover the balance of a banking account which had been 
overdrawn. The defendant sought to set off a balance due to him as 
executor of A, in which name he had another account, and proved as 
residuary legatee he was beveficially entitled to this balance, the leg- 
atees being otherwise satisfied. It was held that the effect of the ac- 
count being in the name of the executor was to affect the bank with 
notice, if there were any equities attaching to the fund, but that un- 
der the circumstances there were no such equities as to prevent the 
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defendant from treating the balance as a fund to which he was ben- 
eficially as well as legally entitled, and that consequently he was en- 
titled to set it against the plaintiff's claim. Cockburn, C. J., said : 
“There can be no doubt that in point of law the estate and effects of 
the deceased testatrix passed to the defendant as executor. And al- 
though it may be for his convenience to open an account in his own 
name as executor instead of in his own name as private customer, the 
whole effect of that is, I apprehend, to affect the bank with the knowl- 
edge of the character in which he holds the money. Therefore, if 
there were persons beneficially interested in that fund, the bank 
might be liable to be restrained by proceedings in equity from deal- 
ing with the fund as if it were one in which their customer, the de- 
fendant, were beneficially interested, absolutely without reference to 
any trust or beneficial interest to which it was subject.” Inthe same 
case Blackburn, J., said that opening the account as executor oper- 
ated “as a notice to them, as a statement to the bank—‘ This account 
which I am opening is not my own unlimited property, but it is 
money which belongs to the estate which I am administering as ex- 
ecutor ; consequently there may be persons who have equitable 
claims upon it.’ The bank would have been bound by any equity 
which did exist, of which they had notice at the time the bank became 
bankrupt.” 

In the case of Pannell vs. Hurley, 2 Collyer, New Cas., 241, the de- 
positor, having two accounts, one in trust, the other in his own name, 
drew his check as trustee to pay his private debt to the banker. The 
Vice-Chancellor, Knight Bruce, put the case thus : 

“ Money is due from A to B, in trust for C. B is indebted to A on 
his own account. A, with knowledge of the trust, concurs with B in 
setting one debt against the cther, which is done without C’s con- 
sent. Can it be a question in equity whether such a transaction can 
stand ?” 

In Bodenham vs. Hoskyns, 2 DeGex, MacNaghten & Gordon, 903, 
the principle was stated to be one, acted upon daily by courts of 
equity, “according to which a person who knows another to have in 
his hands or under his control moneys belonging to a third person, 
cannot deal with those moneys for his own private benefit when the 
effect of that transaction is the commission of a fraud on the 
owner.” 

In the case of Ex-Parte Kingston, in re Gross, L. R., 6 Ch. App., 
682, a county treasurer had two bank accounts, one headed “ Police 
Account.” Some of the items to his credit in this account could be 
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traced as having come from county funds, but most of them could 
not. The checks which he drew upon it were all headed “ Police Ac- 
count,” and appeared to have been drawn only for county purposes. 
For the purposes of interest the bank treated the accounts as one ac- 
count, and the interest on the balance in his favor was carried to the 
credit of his private account. The manager of the bank knew he was 
county treasurer, and understood that he had been in the habit of 
paying county moneys into the bank. He absconded, his private ac- 
count being overdrawn, and the police account being in credit. It 
was held that the bank was not entitled to set off the one account 
against the other, but that the county magistrates could recover the 
balance standing to the credit of the police account. Sir W. M. 
James, L. J., said : In my mind this case is infinitely stronger than 
those referred to during the argument, in which a similar claim on 
the part of bankers was disallowed ; for in those cases the bankers 
relied on cheques drawn by the customers ; and if a banker receives 
from a customer holding a trust account a cheque drawn on that ac- 
count, he is not in general bound to inquire whether that cheque was 
properly drawn. Here the customer has drawn no cheque and 
the bankers are seeking to set off the balance on his private account 
against the balance in his favor on what they knew to be a trust 
account.” 

It is objected that the remedy of the complainant below, if any ex- 
isted, is at law, and not in equity. But the contract created by the 
dealings in a bank account, is between the depositor and the bank 
alone, without reference to the beneficial ownership of the moneys 
deposited. No one can sue at law for a breach of that contract, ex- 
cept the parties to it. There was no privity created by it, even upon 
the facts of the present case, as we have found them, between the 
bank and the insurance company. The latter would not have been 
liable to the bank for an overdraft by Dillon, as was decided by this 
court in National Bank vs. Insurance company, 103 U. S. R., 783 ; 
and conversely from the balance due from the bank, no action at law 
upon the account could be maintained by the insurance company. 

But although the relation between the bank and its depositor is 
that merely of debtor and creditor, and the balance due on the ac- 
count is only a debt, yet the question is always open, to whom in 
equity does it beneficially belong? If the money deposited belonged 
to a third person, and was held by the depositor in a fiduciary ca- 
pacity, its character is not changed by being placed to his credit in 
his bank account. 
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“Tt is,” said Lord Justice Turner, in the case of Pennell vs. Deffell, 
4 DeG., MeN. & G., 388, “I apprehend, an undoubted principle of 
this court, that as between cestui que trust and trustee and all parties 
claiming under the trustee, otherwise than by purchase for valuable 
consideration without notice, all property belonging to a trust, how- 
ever much it may be changed or altered in its nature or character, 
and all the fruit of such property, whether in its original or in its 
altered state, continues to be subject to or affected by the trust.” In 
the same case, Lord Justice Knight Bruce said, p. 383: “When a 
trustee pays trust money into a bank to his credit, the account being 
a simple account with himself, not marked or distinguished in any 
other manner, the debt thus constituted from the bank to him is one 
which, as long as it remains due, belongs specifically to the trust as 
much and as effectually as the money so paid would have done, had 
it specifically been placed by the trustee in a particular repository 
and so remained ; that is to say, if the specific debt shall be claimed 
on behalf of the cestui que trustent, it must be deemed specitically 
theirs, as between the trustee and his executors, and the general 
ereditors after his death on one hand, and the trust on the other.” 
He added: “This state of things would not, I apprehend, be var- 
ied by the circumstance of the bank holding also for the trustee or 
owing also to him, money in every sense his own.” 

Vice-Chancellor Sir W. Page Wood, in Frith vs. Cartland, 2 Hem. 
& Mil., 420, said that Pennell vs. Deffell rested upon and illustrated 
two established doctrines. One was that “so long as the trust pro- 
perty can be traced and followed into other property into which it 
has been converted, that remains subject to the trust ;’ the second 
is, “ that if a man mixes trust funds with his own, the whole will be 
treated as the trust property, except so far as he may be able to dis- 
tinguish what is his own.” 

The case of Pennell vs. Deffell, supra, was the subject of comment 
by Fry, J., in re West of England and South Wales District Bank, 
exparle Dale & Co., L. R., 11 Ch. Div., 772. Strongly approving the 
decision in principle, he felt bound nevertheless, by what he consid- 
ered the weight of authority, not to apply it, in the circumstances of 
the case before him, where there had been a mingling of trust money 
with individual money. He said, however: “Does it make any 
difference that instead of trustee and cestui que trust, it is a case of 
fiduciary relationship? What is a fiduciary relationship? It is one 
in which, if a wrong arise, the same remedy exists against the wrong- 
doer on behalf of the principle as would exist against a trustee on 
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behalf of the ces/ui que trust. If that be a just description of the re- 
lationship, it would follow that wherever fiduciary relationship ex- 
ists, and money coming from the trust lies in the hands of persons 
standing in that relationship, it can be followed and separated from 
any money of their own.” 

The whole subject of this discussion was very elaborately and with 
much learning reviewed by the Court of Appeal in England,in the very 
recent case of Knatchbull vs. Hallett, in re Hallett’s estate, L. R., 13 
Ch. Div., 696. It was there decided that if money held by a person in 
a fiduciary character,though not asa trustee, has been paid by him to 
his account at his banker’s, the person for whom he held the money 
can follow it, and has a charge on the balance in the banker’s hands, 
although it was mixed with his own moneys; and in that particular 
the court overruled the opinion in erparte Dale & Co., supra. It was 
also held that the rule in Clayton’s case, (1 Mer., 572,) attributing the 
first drawings out to the first payments in, does not apply ; and that 
the drawer must be taken to have drawn out his own money in pre- 
ference to the trust money ; and in that particular Pennell vs. Def- 
fell was not followed. The Master of the Rolls, Sir George Jessell, 
showed that the modern doctrine of equity, as regards property dis- 
posed of by persons in a fiduciary position, is that, whether the dis- 
position of it be rightful or wrongful, the beneficial owner is entitled 
to the proceeds, whatever be their form, provided only he can iden- 
tify them. If they cannot be identified by reason of the trust 
money being mingled with that of the trustee, then the cestui que trust 
is entitled to a charge upon the new investment to the extent of the 
trust money traceable into it ; that there is no distinction between an 
express trustee and an agent, or bailee, or collector of rents, or any- 
body else in a fiduciary position ; and that there is no difference be- 
tween investments in the purchase of lands, or chattels, or bonds, or 
loans, or moneys deposited in a bank account. He adopts the prin- 
ciple of Lord Ellenborough’s statement in Taylor vs. Plumer, 3 M & 
S., 562, that “it makes no difference in reason or law into what other 
form different from the original the change may have been made, 
whether it be into that of promissory notes for the security of money 
which was produced by the sale of the goods of the principal, as in 
Scott vs. Surman, Willes, 400, or into other merchandise, as in White- 
comb vs. Jacob, 1 Salk., 161, for the product or substitute for the 
original thing still follows the nature of the thing itself, as long as it 
can be ascertained to be such, and the right only ceases when the 
means of ascertainment fails.” But he dissents from the application 
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of the rule made by Lord Ellenborough, when the latter added, 
“ which is the cas> when the subject is turned into money and con- 
founded in a general mass of the same description,” for equity will 
follow the money, even if put into a bag or an undistinguishable 
mass, by taking out the same quantity. And the doctrine that money 
has no earmark must be taken as subject to the application of this 
rule. The Court of Appeals had previously applied the very rule as 
here stated in the case of Birt vs. Burt, reported in a note to Ex parte 
Dale & Co, L. R., 11 Ch. Div., 773. 

The principle is illustrated by many cases in this country. In that 
of the Farmers’ and Mechanics’ National Bank vs. King, 57 Penn. 
St., a collector of rents deposited moneys of his principal in a bank 
in his own name ; it was attached by a creditor of the depositor, and 
immediately afterwards notice of ownership was given by the prin- 
cipal. It was held that the attaching creditor stood in the position 
of the depositor, and could recover only what the depositor could. 
The law of the case was stated by Judge Strong in the following 
language : 

“Tt is undeniable that equity will follow a fund through any num- 
ber of transmutations, and preserve it for the owner so long as it 
can be identified. And it does not matter in whose name the legal 
right stands. If money has been converted by a trustee or agent 
into a chose in action, the legal right to it may have been changed, 
but equity regards the beneficial ownership. It is conceded, for the 
cases abundantly show it, that when the bank received the deposits 
it thereby became a debtor to the depositor. The debt might have 
been paid in answer to his checks, and thus the liability extinguish- 
ed, in the absence of interference by his principals, to whom the 
money belonged. But surely it cannot be maintained that when 
the principals asserted their right to the money before its repay- 
ment, and gave notice to the bank of their ownership, and of their 
unwillingness that the money should be paid to the agent, his right 
to reclaim it had not ceased. A bank can be in no better situation 
than any other debtor.” 

The same doctrine was strongly maintained by the New York 
Court of Appeals in the case of Van Allen vs. The American National 
Bank, 52 N. Y. Rep., 1. In that case it was decided that when an 
agent deposits ina bank to his own account the proceeds of pro- 
perty sold by him for his principal, under instructions thus to keep 
it, a trust is impressed upon the deposit in favor of the principal, 
and his right thereto is not affected by the fact that the agent at 
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the same time deposits other moneys belonging to himself ; nor is 
it affected by the fact that the agent, instead of depositing the iden- 
tical moneys received by him on account of his principal, substitutes 
other moneys therefor. In the course of the opinion, Church, Ch. 
J., said : 

“Tt was suggested on the argument that notice to the bank by the 
depositor was necessary to protect the rights of the plaintiff, but this 
is not so. The title of the plaintiff does not depend upon whether 
the bank knew he had a title or not. That rested upon other facts. 
A notice to the bank might have prevented any transfer or the crea- 
tion of a lien by the depositor, or prevented the bank from taking 
or acquiring such lien in good faith, but could not otherwise be ne- 
cessary or important.” 

This doctrine of equity is modern only in the sense of its being a 
consistent and logical extension of a principle originating in the very 
idea of trusts, for they can only be preserved by a strict enforcement 
of the rule that forbids one holding a trust relation from making 
private use of trust property. It has been repeatedly recognized and 
enforced in this court—(Oliver vs. Piatt, 3 Howard S. C. R., 333 ; 
May vs. LeClaire, 11 Wall., 217 ; Duncan vs. Jaudon, 15 Wall., 165 
Bayne vs. United States, 93 U. S., 642 ; United States vs. State Bank 
96 U. S., 30.) 

The relation of Dillon to the insurance company was one of con- 
fidence and trust. He was its agent for the collection of premiums, 
which belonged to it no less when in his hands than before their re- 
ceipt by him. He was to account for them, under its directions, and 
in its entire dealing with them was bound to obey its orders. He 
was not merely its debtor for the amount in his hands. He held the 
fund for the use and as the property of the company—Foley vs. 
Hill, 2 House of Lords Cases, 35. In a direct suit between them, 
(Dillon vs. Conn. Mut. Life Ins. Co., 44 Md., 386,) it was so express- 
ly ruled, the Maryland Court of Appeals saying: ‘ Dillon not only 
held the fiduciary relation to the company of its agent, but was act- 
ing in respect to this and all the money he collected while such 
agent, under specific directions as to what he should do with it, dir- 
ections which the company had the right, for its own protection and 
that of its policy-holders, to have specifically performed. * * * 
He must,we think, be regarded and treated as a trustee, and the fund 
thus in his hands must be considered as so far impressed with a trust 
as to give a court of equity jurisdiction of the case on that ground, 
if on no other.” 
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Evidently the bank has no better right than Dillon, unless it can 
obtain it through its banker’s lien. Ordinarily that attaches in fa- 
vor of the bank upon the securities and moneys of the customer de- 
posited in the usual course of business, for advances which are sup- 
posed to be made upon their credit. It attaches to such securities 
and funds, not only against the depositor, but against the unknown 
equities of all others in interest, unless modified or waived by some 
agreement, express or implied, or conduct inconsistent with its asser- 
tion. But it cannot be permitted to prevail against the equity of 
the beneficial owner, of which the bank has notice, either actual or 
constructive. 

In the present case, in addition to the circumstance that the ac- 
count was opened and kept by Dillon in his name as general agent, 
and all the presumptions properly arising upon it, we have found 
that other facts proven on the hearing justify and require the con- 
clusion that the bank had full knowledge of the sources of the depos- 
its made by Dillon in this account and of his duty to remit and ac- 
count for them as agent of the insurance company. It is conse- 
quently chargeable with notice of the equities of the appellee. 

In our opinion the equity of the case upon the merits, was mani- 
festly with the appellee. But the appellant has assigned other errors 
upon the decree which remain to be considered. 

1. It is claimed that the suit while in the Circuit Court abated by 
reason of the dissolution of the defendant below as a corporate body. 

The Central National Bank was organized under the national bank 
act of 1864, and its amendments on January 16, 1871. Its articles 
of association provided that “ this association shall continue for the 
period of twenty years from the date of the organization certificate, 
unless sooner dissolved by the act of its stockholders owning at least 
two thirds of its stock, who may dissolve and close up the associa- 
tion in such manner as they may deem to be for the interest of the 
stockholders and creditors of the association, but subject to the re- 
strictions, requirements and provisions of the act.” 

On July 15, 1874, three days before the complainant’s bill was 
filed, at a meeting of the stockholders of the bank held pursuant to 
law, “it was voted by the stockholders of said association owning 
more than two thirds of its stock, that said association go into liquid- 
ation and be closed.” 

It is certified by the comptroller of the currency “that the Cen- 
tral National Bank of Baltimore went into voluntary liquidation on 
July 15, 1874, under sections 5,220 and 5,221 of the Revised Stat- 
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utes of the United States, and on January 8, 1875, deposited legal 
tender notes with the treasurer of the United States for the full 
amount of its outstanding circulation, as provided in section 5,222 
of the Revised Statutes, whereupon the bonds deposited by the as- 
sociation for the purpose of securing its circulating notes were de- 
livered to the bank, thus finally closing its connection with this de- 
partment.” 

It further appears that the bank ceased to do any new banking 
business after resolving to go into liquidation ; paid its depositors 
and other creditors, so far as their claims were admitted ; reduced 
its assets to cash, and distributed the money among the sharehold- 
ers, paying them back their capital in full with an accumulation of 
two per cent premium. The bank’s lease of its banking house ex- 
pired March 1, 1875, when its doors were closed, its clerks dis- 
charged, and afterwards its furniture removed and disposed of and 
its signs taken down. On February 1, 1875, a special authority was 
issued by the board of directors, authorizing the president and act- 
ing cashier to act for and do all legal acts that might become neces- 
sary in the liquidation of the business of the bank. 

It is claimed that these facts show a dissolution of the corporation. 

It is provided by sec. 5,136, Rev. Stat. U. S., that every national 
bank, duly incorporated shall “have succession for the period of 
twenty years from its organization, unless it is sooner dissolved ac- 
cording to the provisions of its articles of association, or by the act 
of its shareholders owning two thirds of its stock, or unless its fran- 
chise becomes forfeited by some violation of law.” 

By sec. 5,220, it also provided that “ any association may go into 
liquidation and be closed by the vote of its shareholders owning two 
thirds of its stock.” 

Sec. 5,221 requires that whenever a vote is taken to go into liquid- 
ation, notice of the fact shall be given to the comptroller of the cur- 
rency, and publication made in newspapers, that the association is 
closing up its affairs and notifying its creditors to present their 
claims for payment. 

Six months thereafter is given by sec. 5,222, in which the associa- 
tion is required to deposit with the treasurer of the United States 
lawful money of the United States sufficient to redeem all its out- 
standing circulation. 

It is further provided, (sec. 5,224) that when that deposit has been 
made, the bonds deposited to secure payment of its notes shall be 
reassigned to it. “ And thereafter the association and its sharehold- 





914 Report of Decisions. [Dec., 


ers shall stand discharged from all liabilities upon its circulating 
notes, and their notes shall be redeemed at the treasury of the United 
States.” 

In connection with the provision of the articles of association of 
the Central National Bank, already noticed, these are all the provi- 
sions of law that are supposed to affect the question. 

It is to be observed that the sections under which the proceedings 
took place which, it is claimed, put an end to the corporate exist- 
ence of the bank, do not refer in terms, to a dissolution of the cor- 
poration, and there is nothing in the language which suggests it, in 
the technical sense in which it is used here as a defense. The asso- 
ciation goes into liquidation and is closed. It is required to give 
notice that it is closing up its affairs, and in order to do so com- 
pletely and effectually, to notify its creditors to present their claims 
for payment. And the redemption of its bonds given to secure the 
payment of its circulating notes by the required deposit of money 
in the treasury, is limited in its effect to a discharge of the associa- 
tion and its shareholders from all liability upon its circulating notes. 
The very purpose of the liquidation provided for, is to pay 
the debts of the corporation, that the remainder of the assets being 
reduced to money, may be distributed among the stockholders. 
That distribution cannot take place with ary show of justice, and 
according to the intent of the law, until all liabilities to creditors 
have been honestly met and paid. If there are claims made, which 
the directors of the association are not willing to acknowledge as 
just debts, there is nothing in the statute which is inconsistent with 
the right of the claimant to obtain a judicial determination of the 
controversy by process against the association, nor with that of the 
association to collect by suit debts due to it. It is clearly, we 
think, the intention of the law that it should continue to exist, as a 
person in law, capable of suing and being sued, until its affairs and 
business are completely settled. The proceeding prescribed by the 
law seems to resemble, not the technical dissolution of a corporation, 
without any saving as to the common-law consequences, but zather 
that of the dissolution of a co-partnership, which, nevertheless, con- 
tinues to subsist for the purpose of liquidation and winding up its 
business. 

In the case of the Bank of Bethel vs. Pahquioque Bank, 14 Wall., 
383, the same question was made in reference to a national bank 
which, having become insolvent, by a refusal to pay its circulating 
notes, was put into liquidation by the comptroller of the currency, 
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by the appointment of a receiver under other provisions of the bank 
act. It was there claimed, for the purpose of defeating a suit 
brought against the bank by name,that the appointment of the receiver 
who had refused ‘to admit and pay the plaintiff’s claim, was a disso- 
_ lution of the corporation. Mr. Justice Clifford, delivering the opin- 
ion of the court, recited the provisions of the law upon the subject, 
and said : “None of these proceedings, however, support the theory 
that the association ceased to exist when the receiver was appointed, 
nor at any time before the assets of the association are fully admin- 
istered, and the balance, if any, is paid to the owners of the stock 
or their legal repsesentatives.”—(p. 398.) 

“Much aid cannot be derived from authorities in the examination 
of this proposition as the question turns chiefly, if not entirely, upon 
the construction of the act of Congress, and suffice it to say that we 
are all of the opinion that the act contains nothing in its subse- 
quent provisions inconsistent with the theory of the plaintiffs, that 
the association may sue and be sued, complain and defend, in all 
cases where it may be necessary that the corporate name of the as- 
sociation shall be used for that purpose in closing its business and 
winding up its affairs under the provisions of the act which author- 
ized its formation.” 

In that case it was argued, as in this, that as the only constitution- 
al warrant for the existance of a national bank was its connection with 
the government as a fiscal agent, the severance of that connection 
ipso facto deprived it of vitality. The same argument would render 
it incapable of returning to its stockholders their capital and accum- 
ulated profits. Ifit was a reasonable incident to its living that it 
should contract debts, it is equally a reasonable incident to its dissolu- 
tion to that it should pay them. We see no constitutional impedi- 
ment that prevents it. 

The same conclusion was reached by the Court of Appeals of 
Maryland in the case of Ordway vs. Central National Bank, 47 Md.,. 


217. 
On June 30, 1876, Congress passed an act authorizing the appoint- 


ment of receivers of national banks, and for other purposes, (19 U. 
S. Stat. at Large, 63,) the second section of which provides that when 
any national banking association shall have.gone into liquidation un-- 
der the provisions of section 5,220 of the Revised Statutes, the indi- 
vidual liability of the stockholders, provided for by section 5,151 of 
said statutes, may be enforced by any creditor of such association by 
bill in equity, in the nature of a creditors bill, brought by such cred 
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itor in behalf of himself and of all other creditors of the association 
against the creditors thereof, in any court of the United States having 
oririnal jurisdiction in equity for the district in which such associa- 
tion may have been located or established. 

After the passage of this act, on January 8, 1878, it appears that 
the appellee filed in the Circuit Court of the United States for the 
District of Maryland its bill of complaint against the appellant, and 
against the persons who were shareholders in the bank at the time 
it resolved to go into liquidation, under the provisions of this section. 

It is urged that this statute is itself evidence that the bank was 
dissolved as a corporation by the proceedings in liquidation, and that 
the pendency of the bill authorized by it was a bar to any further 
proceeding in the present suit. 

We see nothing in the act of 1876 inconsistent with the continued 
‘existence of the bank as a corporation for the purposes of liquidation. 
Indeed, it seems to confirm the idea that for the purpose of being 
sued, in order judicially to determine the question of disputed liabil- 
ity, it continues to exist, and the remedy against the shareholders is 
added as a means of execution, in case the corporate assets have in 
the meantime been otherwise applied or shown to have been insuffi- 
cient. Itis a cumulative remedy and against other persons, and 
cannot be considered as an objection to the rendition of the present 
decree. 

It is also assigned for error that the appellee failed to set down for 
argument or traverse the pleas of the defendant, as required by the 
38th equity rule ; but the pleas in this case were irregularly filed and 
defective, under the 31st rule, for lack of the affidavit of the defend- 
ant that they were not interposed for delay, and of the certificate. of 
counsel, that they were, in his opinion, well founded in point of law, 
and may well have been disregarded on that account. Besides, the 
second and third pleas were such only in form, as they merely al- 
leged matters of law and not of fact. 

“The office of a plea,” said Lord Eldon, in Rowe vs. Teed, 15 Ves., 
377, “ generally, is not to deny the equity, but to bring forward a fact 
which, if true, displaces it.” The first plea is open to the same ob- 
jection : for, altnough it appears to negative the averment of a mat- 
ter of fact essential to the complainant’s case—that he was a creditor 

-of the defendant—yet really it merely denies the conclusion of law, 
to be drawn from the whole of the case as stated in the bill. Every 
matter, therefore, covered by the pleas, was necessarily embraced in 
the hearing upon the bill, answer and proofs. There was no issue 
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tendered on the matter of fact that wasleft undecided, and no matter 
of law affecting the merits that was not adjudged. 

It is also assigned for error that the complainant failed to file a 
replication to the answer. Leave to do so was granted by the court, 
on the complainant’s motion, and although the transcript does not 
show that it was done, the parties went to the hearing as if it had 
been done, submitting the case upon the proofs which had been 
taken as though a formal issue had been perfected. 

The same objection was made in the cases of Clements vs. Moore, 
6 Wall., 310, and Laber vs. Cooper, 7 Wall, 569, under cireumstan- 
ces not distinguishable from the present, and for the reasons there 
stated it is overruled. 

The absence of an answer by Dillon, and the want of an issue up- 
on it, is also assigned for error. The transcript shows that an an- 
swer had been filed by Dillon, but had been lost or mislaid. This 
fact daving been called to the attention of the court below, before the 
hearing, the circuit judge announced that he would not proceed with 
the hearing without the answer, if the respondent’s solicitor, then 
present, objected to the hearing for that reason. No objection was 
made, and the hearing properly proceeded. For aught that appears 
Dillon’s answer may have been a confession of the truth of the alle- 
gation of the bill. 

We find no error in the record, and the decree is affirmed. 
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Appeal from United States Circuit Court—Northern District of Illinois. 


CAROLINE KLEIN, Appeliant. \ 
vs. 


NEW YORK LIFE INS. CO. 


A policy upon the life of K. payable to his wife in consideration of the pay- 
ment of an annual premium by the wife’in semi-annual installments, was 
declared forfeited by the company through the non-payment of the last 
semi-annual installment prior to the death of the insured. 


Held, that the provision stipulating the policy should be forfeited in case of 
failure to ‘‘ pay the said premiums on or before” the days when due, was 
absolute, and equity could not relieve against a failure caused by the alleged 
sickness of insured and ignorance of the existence of the policy by the wife. 


Held, that prompt payment is of the essence of the life insurance contract, 
without which the company cannot undertake to fulfill its obligations, the 
stipulation is not of the nature of a mere penalty against which relief can 
be granted. 


Held, that the contract was with the wife, the husband acted simply as her 
agent, and the ignorance was due to the fault of her agent, against which 
equity will not relieve. 

Decree affirmed. 


Woops, J. 

On September 1, 1866, a policy of insurance was issued by the New 
York Life Insurance Company, the appellee, upon the life of Freder- 
ick W. Klein, in the sum of five thousand dollars, payable to the 
appellant, Caroline Klein, wife of the said Frederick W., within sixty 
days after his death and due notice and proof thereof. 

The policy was in the usual form. The consideration for its issue 
was the payment to the insurance company by Caroline Klein, of an 
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annual premium of one hundred and seventy-three dollars, in semi- 
annual installments of eighty-six dollars and fifty cents each, on the 
first day of September and the first day of March of every year 
during the life of Frederick W. Klein. 

The policy contained the following provision : “ And it is also un- 
derstood and agreed by the within assured to be the true intent and 
meaning hereof that * * * * * in case the said Caroline Klein shall 
not pay the said premiums on or before the several days herein 
mentioned for the payment thereof, with any interest that may be due 
thereon, then and in every such case the said company shall not be 
liable for the payment of the sum assured or any part thereof, and 
this policy shall cease and determine.” 

The premiums were punctually paid until March, 1871, when de- 
fault was made on the first of that month, and it remained unpaid 
until the death of Frederick W. Klein, which occurred March 18, 
1871. 

The agent of the insurance company, after proof of the death of 
Klein, offered to pay Caroline Klein the surrender value of the policy. 
She declined to accept this or any sum less than the amount of the 
insirance. The company then insisted upon the absolute forfeiture 
of the policy, according to its terms. 

Thereupon the appellant filed the bill in this case. 

It alleged as the ground of relief that the policy was taken out by 
Frederick W. Klein without the knowledge of his wife, and that she 
had received no information of its terms or condition until after the 
death of her husband ; that he was taken down by the illness of 
which he died about February 1 ; that for about twenty days prior 
to March 1, and thence up to the time of his death, he was, in conse- 
quence of his sickness, deranged in mind and incapable of attending 
to any matter of business whatever, and for that reason, and that 
alone, failed to pay the premium when it was due, and that the 
appellant failed to pay it because she was ignorant of the existence 
of the policy and of its terms. 

The prayer of the bill was as follows: “That the said New York 
Life Insurance Company may be prevented from insisting upon and 
taking advantage of the alleged forfeiture of said policy of insurance, 
and that your oratrix may be relieved from said alleged default upon 
her part, and the accidental default of the said Frederick W. Klein 
in the non-payment of said semi-annual premium maturing March 1, 
1871, and that the said New York Life Insurance Company may be 
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decreed to pay to your oratrix the said sum of five thousand dol- 
lars,” ete. 


The answer of the company denied its liability upon the policy of 
insurance, and insisted that the contract of insurance had ceased and 
determined by reason of the non-payment of the premium due March 
1, 1871, and denied the equity of the bill. 

Upon final hearing in the Circuit Court the bill was dismissed, and 
the cause has been brought to this court for review, by the appeal of 
the complaint, 

Conceding, for the sake of argument, that the case made by the 
bill is sustained by the evidence, the question is presented whether 
upon the facts the appellant was entitled to the relief prayed for. 

In the case of New York Life Ins. Co. against Statham, 93 U. S., 
24, it was held by this court, Mr. Justice Bradley delivering its opin- 
ion, that a life insurance policy “is not a contract of insurance for a 
single year, with the privilege of renewal from year to year by pay- 
ing the annual premium, but that it is an entire contract for assur- 
ance for life, subject to discontinuance and forfeiture for non-pay- 
ment of auy of the stipulated premiums.” 

But, in the same case, the court further said ; “In policies of life 
insurance time is material and of the essence of the contract, and 
non-payment at the day involves absolute forfeiture, if such be the 
terms of the contract.” 

While conceding this to be the rule which would apply if an action 
at law were brought upon the policy, the appellant insists that she 
is entitled to be relieved in equity against a forfeiture, by reason of 
the excuses for non-payment of the premium set out in the bill, and 
this contention raises the sole question in this case. 

We cannot accede to the view of the appellant. Where a penally 
or forfeiture is inserted in a contract merely to secure the perform- 
ance or enjoyment of a collateral object, the latter is considered as 
the principal intent of the instrument, and the penalty is deemed 
only as accessary.—(Sloman vs. Walter, 1 Bro. Ch. ;R., 419 ; San- 
ders vs. Pope, 12 Ves., 282 ; Davis vs. West, 12 Ves., 475 ; Skinner 
vs. Dayton, 2 John’s Ch. R., 535.) 

But in every such case the test by which to ascertain whether relief 
can or cannot be had in equity, is to consider whether compensation 
can or cannot be made. 

In Rose vs. Rose, Amb., 332, Lord Hardwicke laid down the rule 
thus : “ Equity will relieve against all penalties whatsover, against 
non-payment of money at a day certain, against forfeitures of copy- 
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holds, but they are all cases where the court can do it with safety to 
the other party, for if the court cannot put him in as good condition 
as if the agreement had been performed, the court will not relieve.” 

A life insurance policy usually stipulates, first, for the payment of 
premiums ; second, for their payment on a day certain ; and, third, 
for the forfeiture of the policy in default of punctual payment. Such 
are the provisions of the policy which is the basis of this suit. 

Each of these provisions stands on precisely the same footing. If 
the payment of the premiums, and their payment on the day they fall 
due, are of the essence of the contract, so is the stipulation for the 
release of the company from liability in default of punctual payment. 
No compensation can be made a life insurance company for the gen- 
eral want of punctuality among its patrons. 

It was said in New York Life Ins. Co. vs. Statham, supra, that 
“promptness of payment is essential in the business of life insurance. 
All the calculations of the insurance company are based on the Hy- 
pothesis of prompt payments. They not only calculate on the receipt 
of premiums when due, but upon compounding interest upon them. 
It is on this basis that they are enabled to offer insurance at the 
favorable rates they do. Forfeiture for non-payment is a necessary 
means of protecting themselves from embarrassment. Delinquency 
cannot be tolerated or redeemed except at the option of the com- 
pany.” 

If the insured can neglect payment at maturity and yet suffer no 
loss or forfeiture, premiums will not be punctually paid. The compa- 
nies must have some efficient means of enforcing punctuality. Hence 
their contracts usually provide for the forfeiture of the policy upon 
default of prompt payment of the premiums. If they are not allowed 
to enforce this forfeiture they are deprived of the means which they 
have reserved by their contract of compelling the parties insured to 
meet their engagements. The provision, therefore, for the release of 
the company from liability on a failure of the insured to pay the pre- 
miums when due is of the very essence and substance of the contract 
of life insurance. To hold the company to its promise to pay the 
insurance, notwithstanding the default of the insured in making 
punctual payment of the premiums, is to destroy the very substance 
of the contract. This a court of equity cannot do.—(Wheeler vs. 
Conn. Mut. Ins. Co., 82 N. Y., 543 ; see, also, the opinion of Judge 
Gholson in Robert vs. New England Life Ins. Co., 1 Dis., 355.) 

It might as well undertake to release the insured from the pay- 
ment of premiums altogether as to relieve him from forfeiture of hi 
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policy in default of punctual payment. The company is as much en- 
titled to the benefit of one stipulation as the other, because both are 
necessary to enable it to keep its own obligations. 

In a contract of life insurance the insurer and insured both take 
risks. The insurance company is bound to pay the entire insurance 
money, even though the party whose life is insured dies the day after 
the execution of the policy, and after the payment of but a single 
premium. 

The assured assumes the risk of paying premiums during the life 
on which the insurance is taken, even though their aggregate amount 
should exceed the insurance money. The assured also takes the risk 
of the forfeiture of his policy if the premiums are not paid on the day 
they fall due. 

The insurance company has the same claim to be relieved in 
equity from loss resulting from risks assumed by it as the insured 
has from loss consequent on the risks assumed by him. 

Neither has any such right. 

The bill is, therefore, based on a misconception of the powers of a 
court of equity in such cases. 

There is another answer to the case made by the bill. The engage- 
ment of the insurance company was with Caroline Klein, and not 
with Frederick W. Klein. It entered into no contract with the latter. 
It agreed to pay Caroline Klein the insurance, provided she paid 
with punctuality the premiums. She was never incapacitated from 
making payment. The alleged fact that she had no knowledge of 
the existance and terms of the policy does not relieve her default. If 
the fact be true, her ignorance resulted from the neglect of her hus- 
band, who, in respect to this contract of insurance was her agent, in 
not informing her about the insurance upon his life and the terms of 
the policy. The billis, therefore, an effort by the appellant to obtain 
relief in equity against the appellee from the consequences of the 
carelessness or neglect of her own agent. 

We are of opinion that the decree of the Circuit Court is right 
and should be affirmed. 
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SUPREME COURT OF IOWA. 


Appeal from Wapello Circuit Court. 


vs. 
RAILWAY PASSENGER ASSURANCE CO.* 


Plaintiff having an accidental insurance ticket or policy, containing a provi- 
sion that the “insurance shall only extend to bodily injuries, fatal or non- 
fatal, as aforesaid, when accidentally received by the insured while actual- 
ly riding on a public conveyance provided by common carriers for the trans- 
portation of passengers in the United States or Dominion of Canada, andin 
compliance with all rules and regulations of such carriers, and not neglect- 
ing to use due diligence for self-protection,’ was riding upon a train of 
cars, and as the same approached the station, and while it was slowing up, 
went out on the platform. While standing there, owing to a sudden jerk 
of the train, another passenger was precipitated against him, and he was 
by reason thereof thrown from the car and severely injured. It was a re- 
gulation of the railroad company that passengers should not stand on the 
platform, and plaintiff was aware of such rule. 


Held, in an action upon such accident policy, that upon such state of facts 
verdict should have been ordered for the defendant. 


This action is based upon an accident insurance ticket. There was 
a verdict and judgment for the plaintiff. The defendant appeals. 


Stires & Laturop ‘or Appellant. 
‘Wm. McNerr and?H. B. Henversuort, fur Appellee. 


Rorurocr, J. 


The plaintiff purchased an accident insurance ticket of an agent 
of the defendant, to go from Creston to Afton, Iowa, a distance of 


* Opivion filed October 20, 1881. From Northwestern Reporter. _ 





924 Report of Decisions. [ Dec., 


10 miles. Before the station at Afton was reached, and while the 
train was yet in motion, the plaintiff left his seat in the car in which 
he was riding, went upon the platform and took a position on the 
steps, from which he was precipitated to the ground before reaching 
the passenger platform, and one of his feet was so injured by being 
crushed by a wheel of one of the cars composing the train as to re- 
quire amputation. The action was brought to recover for loss of 
time at $15 per week for 26 weeks, according to the terms of the in- 
surance ticket. The accident policy or ticket contained the following 
clause: ‘“ Provided, always, that this insurance shall only extend to 
bodily injuries, fatal or non-fatal, as aforesaid, when accidentally re- 
ceived by the insured while actually riding on a public conveyance 
provided by common carriers for the transportation of passengers in 
the United States or dominion of Canada, and in compliance with all 
rules and regulations of such carriers, and not neglecting to use due 
diligence for self-protection. * * *” 

It must be conceded that it was incumbent on the plaintiff in or- 
der to recover to prove not only that he was accidentally injured 
while on his journey, but that he was at the time of the accident com- 
plying with the rules and regulations of the railroad company, and 
not neglecting to use due diligence for self-protection. The Circuit 
Court instructed the jury to this effect, and no question is made as 
to the correctness of these instructions. 

When the plaintiff rested his case, the defendant moved the court 
to instruct the jury to return a verdict for the defendant upon the 
plaintiff's evidence. The motion was overruled, and this ruling is 
assigned as error. To determine whether this motion should have 
been sustained it will be necessary to give the substance of the evidence 
as introduced by the plaintiff up to the time the motion was made 
and finally ruled upon. It appears from this evidence that as the 
train approached the station the whistle sounded, and a brakeman 
called the name of the station. The train began to slow down, and 
the plaintiff, seeing other passengers get up and walk out, arose from 
his seat, about five seats back in the car, and followed them out of 
the door upon the platform to get off. The steps of that car being 
occupied by a passenger, plaintiff stepped across upon the platform 
of the forward car, and stood upon the steps with his hands holding 
the rail preparatory to stepping off, and was followed upon that plat- 
form by another passenger. At this time the train had slowed down, 
as plaintiff says, to about two and a half miles per hour, and as 
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other of his witnesses say, to from: two to five miles per hour, when 
without warning the train gave a sudden start forward, whereupon 
the man in the rear of the plaintiff lost his balance,and, falling against 
the plaintiff, precipitated him from the steps, and in his fall his foot 
got under the wheel and was crushed. He fell at a point about 20 
feet before reaching the passenger platform. 

The foregoing is the statement of the evidence for the plaintiff as 
made by his counsel in argument, and in nearly the same language. 
That it is as favorable for the plaintiff as is justified by the record, 
must be conceded. To this should be added the further fact that on 
the door of the passenger coaches the following rule was inscribed 
upon a metallic plate: “ Passengers are not allowed to stand on 
the platform ;” and the plaintiff himself, as a witness on the stand, 
testified that he was aware of this rule of the railroad company. 

Conceding the foregoing statement of facts to be true, was there 
such a failure of proof, from the plaintiff's own showing, as to require 
the court to direct the jury to return a verdict for the defendant ? 
It will be observed that the rule of the company forbids passengers 
from standing on the platform. In its literal sense this would require 
them not to stand there whether the train was at rest or in motion, 
and it seems to us to be a reasonable requirement at all times. The 
platform of a car is a narrow passage for ingress and egress, and if 
crowded, even while standing at a station, it is an annoyance and in 
convenience to those desiring to enter or leave the car, But in this 
case the train was in motion when the plaintiff went upon the plat- 
form. It is true, the rule must receive a reasonable construction ; 
even while the train is in motion persons may rightfully pass from 
one car to another for proper purposes, such as going to and from a 
dining, smoking, or sleeping car, and the like. There are invited to 
do so by the agents and servants of the company, and by the man- 
ner in which trains are madeup. But in so doing there would be no 
violation of the rule. The passenger, in such cases, does not stand 
upon the platform. The plaintiff’s case is wholly different. He went 
upon the platform while the train was in motion, and sometime be- 
fore it arrived at the regular stopping place. He stood with his feet 
upon the steps, which must be regarded as part of the platform, and 
holding the railing by his hands he awaited, either the slowing up of 
the train, or its arrival at the passenger platform, that he might 
alight. While in this position he received his injury. We think,by 
his own statement, that the accident happened while he was in plain 
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violation of the rule under consideration, and because of such vio- 
lation. 

It is urged that it is usual for travelers to go upon the platform of 
cars and get off before the train comes to a dead stop. Let this be 
admitted. Passengers also take fearful risks in boarding trains in 
motion, hut we have yet to find any adjudged case where a passen- 
ger was allowed to recover damages by reason of personal injuries 
received in voluntarily and without cause alighting from or boarding 
an ordinary railroad train propelled by steam, and while in motion, 
unless it may be by the direction of the conductor or some one in 
authority. In such case the passenger must be held to take the risk 
upon himself and make the peril his own. Under our statute he is 
guilty of a misdemeanor. Chapter 148, Laws Sixteenth General As- 
sembly. In Hickey vs. Railroad Co., 14 Allen, 429, itis said: “If 
the injury happen while the party is occupying a place provided for 
the accommodation of passengers, nothing further is ordinarily ne- 
cessary to show due care. But when the plaintiff's own evidence 
shows that he had left the place assigned for passengers and was oc- 
cupying an exposed position, he must necessarily fail unless he can 
also make it appear upon some ground of necessity or propriety that 
his being in that position was consistent with the exercise of proper 
care and caution on his part.” Again it is said: “ Ordinarily no ac- 
cident occurs to those who rush out of the train or rush into the cars 
at stations before the train fairly comes to a stop, or after it is in mo- 
tion again ; but it cannot now be questioned that those who do so 
take upon themselves all the risks which attend such a practice. 
Citing Garrett vs. Railroad Co., 16 Gray ; Lucas vs. Railroad Co., 6 
Gray, 64 ; and Sweeney vs. Railroad Co., 10 Allen, 368. See, also, 2 
Redfield, Railw., 260, 267, and cases cited. 

It is said, however, that the plaintiff did not alight from the train 
while in motion, but that, by the sudden starting up of the train, he 
was jostled off by the passenger who stood behind him upon the plat- 
form. There is no claim that the engineer of the train knew that 
the plaintiff was ina perilous position, and, after such knowledge, 
was guilty of negligence in suddenly increasing the speed of the 
train. The plaintiff, whether he intended to alight from the train 
while in motion or not, by standing on the steps of the platform, 
without any excuse or reasonable cause therefor, did an act which he 
knew was in plain violation of a rule of the company, and thereby 
forfeited any right of recovery on the contract of insurance, as ex- 
pressed in the very terms of the policy. 
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It is true, as stated by counsel for plaintiff, that this is an unim- 
portant case, the ‘amount of the recovery being only $135 ; but we 
cannot adopt a rule which would authorize passengers by railway to 
crowd the platforms of moving cars, and endanger each other’s lives 
by hanging by the railings and upon the lower steps in a rush to 
to alight from trains approaching stations, and in boarding outgoing 
trains at the risk of life and limb. Asis said in Damount vs. N. O. 
& C. Ry., 9 La. Ann., 441, if a passenger “is foolhardy enough to 
jump off without waiting for the train to stop, he does it at his own 
risk, and for this—his own gross imprudence—he can blame no one 
but himself.” So, in this case, the plaintiff took the risk of standing 
upon the steps of the platform, and he should not be allowed com- 
pensation from any one for so plain a violation of a rule of the com- 
pany of which he was fully aware. 

The jury should have been directed to return a verdict for the de- 
fendant. Reversed. 
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SUPREME COURT OF IOWA. 


Appeal from Jeffersun Circuit Court. 


McCLURE, Ex’r, ° 
US. 


JOHNSON.* 


Where life insurance is by its terms payable to a person other than the one 
whose life is insured, or his representatives, such person cannot, by his will, 
make a different disposition of it from that directed by the policy. 

Section 1182, 2372, Code, in regard to the disposition of life insurance moneys, 
contemplate only a case of life insurance where the policy is payable to the 
deceased, or his legal representative. 


The plaintiff is the executor of Nathan Johnson, and brought this 
action to recover of the defendant, who is the widow of said Johnson, 
a sum of money paid to her by the Free Masons’ Protective Associa- 
tion of Iowa, at Keokuk. The said Johnson was a Free Mason, and 
applied to said association to become a member, and upon being ac- 
cepted he agreed to “ abide by all the rules and regulations adopted 
by the association or its official board.” The association is of a be- 
nevolent and charitable character, its object being “to secure to the 
families of deceased members * * * such pecuniary aid as may be 
provided ” by the association “ for the purpose of assisting to defray 
the expenses of the funeral of such deceased members, and for the 
relief of their families.” Every Free Mason becoming a member was 
required to pay a stated sum when he became such. The applicant 
was required to state his name, age, residence, and condition of his 
health, in his application. Upon the death of a member, each sur- 
viving member was required to pay to a named officer of the associa- 


* Opinion filed October 19, 1881. From Northwestern* Reporier, 
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tion one dollar and ten cents, and the association bound itself to pay 
a sum equal to one dollar for every member, at the time of the death 
of a member, “ to the wife, husband, children, mother, sister, father, 
or brother of such deceased member, and in the order above named.” 
In accordance with the foregoing, the association, upon the death of 
said Johnson, paid the money in controversy to the defendant. The 
said Johnson made a will, which has been duly admitted to prcbate. 
It provides : “I direct that the mortgage on my hotel property, in 
Fairfield, Iowa, be paid out of the proceeds of an insurance policy of 
$600 in the Masonic Protective Association of Keokuk, Iowa, which 
T hold, and which is payable to me.” There was 2 trial to the court, 
judgment for the defendant, and plaintiffs appeals. 


Stacie, Acurson & McCracken, for Appellant. 
Cu.sertson & Joyss, fur Appellee. 


SEEvers, J. 

Upon becoming a member of the associaton Johnson contracted 
with it that any money which might become due upon his death 
should be paid to the defendant for the purposes above stated. 
Upon the condition the money should be so paid the association 
obligated itself to pay. The contract was one of insurance, and by 
its express terms the insurance was to be paid to the defendant if 
she was living at the time her husband died and the money became 
payable. She alone could have maintained an action therefor. The 
estate of Johnson was not entitled to the money. The deceased had 
no interest in the money, and therefore could not dispose of it by 
will. The statute provides: “The avails of any life insurance or 
other sums of money payable by any mutual aid or benevolent 
society upon the death of a member of such society, are not subject 
to the debts of the deceased, except by special contract or agreement 
but shall in other respects be disposed of like other property left by 
the deceased.” Code, § 4372. This statute, and also Code, § 1182, 
contemplate a case when the policy of insurance is payable to the 
deveased or his legal representative, and not when it, is payable to 
another person for the use and benefit of such person. The case of 
Kelly vs. Mann, ante, 211, is distinguishable. In that case the money 
received from the insurance company was assets belonging to the 
estate, and being such, it was held under the statute it should be in- 
ventoried and disposed of according to law. Affirmed. 





Report of Decision. 


SUPREME COURT OF WISCONSIN. 
Appeal frum the Circuit Court, of Miiwaukee County. 


WALDECK 
US, 


SPRINGFIELD F. & M. INS. CO.* 


Where proof of loss were sworn to, but afterwards it appears than an honest 
mistake was made by the insured, evidence showing the facts is admissible. 


Corrritt, Cary & Hanson, for Appellants. 
Fincues, Lynps & Mituzr, for Respondent. 


Corz, Ch. J. 

In the proofs of loss which were sworn to by the plaintiffs and 
served upon the company, it was stated “that the fire originated 
from explosion of the boiler, fire ensuing afterwards.” On the trial] 
it was proposed to show by various offers of evidence that there 
was a mistake in the proofs of loss in that respect, and that the fire 
originated from another cause. But the learned Circuit Court de- 
cided that the proofs of loss were conclusive upon the plaintiffs, and 
that they were estopped from showing the mistake therein, unless 
prior to the commencement of the suit they had made out and served 
new proofs, after having recalled the original proofs. The correct- 
ness of this decision is the only question to be considered. Now, 
while there is some conflict of judicial opinion on this question, it 
seems to us the better rule is, where the assured has made an hon- 
est mistake as to a material fact in his proofs of loss, to allow him to 
correct the error and show what the facts really are. In principle 


* Decision rendered October 18, 1881. 
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and reason we see no ground for saying that he is concluded and 
estopped from showing the mistake. In this case the Circuit Court 
must be understood as deciding, in effect, that the plaintiffs, before 
suit was brought, might have recalled the original proofs and make 
new proofs correcting the mistake. Assuming that to be so, then what 
objection can there be to allowing the plaintiffs to correct the mis- 
take, even on the trial? The only possible objection which we can 
see to such a practice is that it might, perhaps, sometimes operate 
as a surprise on the insurer, if the mistake was made known for the 
first time at the trial. But that objection could not be made here 
for it was proposed to show that the agents of the company had 
ample notire of the mistake in the proofs of loss before the suit was 
commenced. Indeed, there is no pretense that the company was 
surprised by the proof offered, or would have been misled to its 
prejudice in defending the action on its merits, even if it had been 
received. It is true the complaint counts upon the proofs of loss 
made by the plaintiffs and received by the defendant un the 15th o 
July, 1880. But if it had been shown that these proofs were erro- 
neous, it would have amounted to nothing more than a variance, 
which should be disregarded under section 2,669, Revised Statutes. 

On the general proposition as to whether the assured may show 
that an honest mistake has been made in the proofs of loss as to a 
material fact, Mr. Wood, in his work on Insurance, states the rule 
as follows : “ When the assured has erroneously stated certain facts 
in his proofs of loss, without any fraudulent intent as to the quantity 
of property destroyed, or their value when the cost thereof is only 
stated in the proofs as required by the insurer or as to the occu- 
pancy of the property at the time of the loss, or in reference to 
other insurance, he may show that the proofs are erroneous, and 
what the facts really are.” Section 427. In Parker vs. Amazon Ins. 
Co., 34 Wis., 364, this court affirmed the doctrine that an honest 
mistake in the proofs of loss as to the ownership of the property de- 
stroyed, though sworn to, was not fatal to a recovery. In that case 
the proofs were made out by the agent of the company, and sworn 
to by one of the owners, who testified on the trial that he did not 
know what they contained. The mistake there was made under cir- 
cumstances quite like those in the present case according to some 
offers of evidence made. But the principle of the Parker case was 
recognized in Stache vs. Ins. Co., 49 Wis., 89 ; Dogge vs. Ins. Co., 
Id., 501. 

In McMaster vs. Ins. Co., 55 N. Y,, 220, this question is very 
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clearly and ably discussed in the opinion. There the proofs of loss, 
verified by the assured, contained a statement that there was other 
insurance at the time of the issuing of the policy. The court decided 
that this did not estop him from showing that there was a mistake 
in that respect. Folger, J., in giving the opinion, says: “The 
proofs of loss are not part of the contract of insurance, nor a part 
of any contract. The contract of insurance requires that they shall 
be rendered, but it does not make them, when rendered, a part of 
itself, as sometimes an application for insurance is made. They are 
the act or declaration of one of the parties to a pre-existing con- 
tract, in attempted compliance with its conditions. The other party 
to the contract is not a party to this act or declaration, takes no part 
in making it, does not assert that it is a true statement, and is not 
bound thereby. The instrument which makes the proof of loss may 
be amended by the insured at his will, subject always to the necessity 
that it be furnished to the insurer on such reasonable time as to 
meet the requirements of the conditions of the policy.” In another 
part of the opinion, when speaking of the doctrine of estoppel, he 
says: “The proofs of loss do not create the liability to pay the loss. 
They do no wore in this respect than set running the time, at the 
end of which, the amount contracted for shall become payable, and 
at which action may be brought to enforce the liability. All the ele- 
ments of an estoppel in pa’s are lacking.” Pages 228-9. Equally 
clear and emphatic is the decision in Parmalee vs. Hoffman Ins. Co., 
54 N. Y., 193. See also Attna Ins. Co. vs. Stevens, 48 Il., 31; Com- 
mercial Ins. Co. vs. Huskberger, 52 IIL, 464. 

The cases of Campbell vs. Ins. Co., 10 Allen, 213, and Irving vs. 
Excelsior Fire Ins. Co., 1 Bosw., 507, which are mainly relied on to 
support the opposite view, that the assured cannot on the trial, con- 
tradict the proofs of loss and establish a different state of facts, by 
showing that the proofs were made under a mistake, are commented 
on by Folger, J., in McMaster vs. Ins. Co., supra, and we do not care 
to further discuss them. In the former case Dewey, J., observes 
that “we do not mean to say that the party may not correct mis- 
takes of fact in his original statement, but such corrections are not 
for the first time to be made known to the insurers at the time of the 
action to recover for the loss by the introduction of evidence show- 
ing that the statements filed were not true in a material fact, which, 
if it existed as stated, was fatal to the right of the insurer to re- 
cover.” Page 219. Within the doctrine as here qualified or limited, 
some of the evidence offered would be admissible ; for it was pro- 
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posed to show, as we have said, that the agents of the company were 
apprised of the mistake in the proofs of loss before the action was 
brought. But we prefer to rest our decision on the broad ground 
above stated. 

In the answer the defendant rested its defense on the ground 
that the property was destroyed by a fire caused by an explosion or 
bursting of a boiler then in the building covered by the policy, and 
that the company was not liable for such a loss. A clause in the pol- 
icy is relied on, which is to the effect that the defendant should not 
be held liable by virtue of the policy, for any loss occasioned or 
caused by the bursting of the boiler, or by explosion from any cause; 
and, further, that if the premises insured by the policy should be 
damaged or destroyed by the bursting of a boiler or by explosion 
from any cause, the said policy was to be null and void the instant 
the casualty by explosion occurred. It was proposed to show that 
the fire originated from an entirely different cause than from the ex- 
plosion of the boiler ; in other words, that the explosion of the boiler 
did not cause the fire which destroyed the property. According to 
the views already expressed, the evidence was admissible, and it was 
competent for the plaintiff to show that there was a mistake as to 
the origin cf the fire stated in the proofs of loss. It was not shown 
or attempted to be shown as a matter of fact, that the explosion did 
actually cause the fire which destroyed the property. Whether or 
not, if the explosion did cause the fire, the company would be liable 
for the loss, is not a question before us. The learned counsel for the 
plaintiff’s insists that the company would be liable, even though the 
fire which destroyed the building was caused by the explosion of 
the boiler. He contends that the effects of this clause is only to ex- 
empt the company from a loss resulting from an explosion simply 
without reference to a fire, and dves not refer to a loss by fire which 
is caused by or originates from an explosion. But whether this is 
the proper construction of the clause in question, we shall not now 
attempt to determine. Neither will we attempt to construe the 
other clause in the policy, which provides that if the premises shall 
be damaged or destroyed by the bursting of a boiler or by explosion 
from any cause, the policy shall be null and void the instant the cas- 
ualty by explosion occurs. The answer does not set up the defense 
that the policy terminated the instant the boiler exploded, and that, 
therefore, the company was not liable for a loss occasioned by a fire 
which subsequently occurred from some cause. The two clauses in 
the policy above referred to are important, and were not very fully 
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discussed on the argument. As it is unnecessary to determine their 
meaning and effect on this appeal, we leave them for future consider- 
ation. 

The judgment of the Circuit Court must be reversed and a new 
trial ordered. 


Cassopay, J., dissenting. 

With much deference for the opinion of the court, I am compelled 
to withhold my assent, on the ground that (1,) the gravamen of the 
complaint is, in effect, the loss by a fire originating in the manner 
described in the proofs of loss required by the policy, and made and 
verified by the oaths of the plaintiffs, and by them served on the de- 
fendants July 15, 1880, and that the defense relied upon is, in effect, 
that the fire did originate in the manner 'stated in such proofs, and 
that the loss was therefore excepted by the terms of the policy, and 
that the plaintiffs had at no time recalled said proofs, nor corrected 
the statement therein contained ; (2,) that the mere fact that the de- 
fendant made no response when notified by the plaintiffs that there 
was a mistake as to the origin of the fire in the proofs of loss served, 
did not, under such pleadings, estop the defendant from objecting to 
evidence tending to prove that the fire originated in a way not men- 
tioned or referred to in any proofs of loss served, nor any pleadings 
in the case, and such evidence should, in my opinion, have been ex- 
cluded. 
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MARIA MARVIN, Appellant, 
vs, 


UNIVERSAL LIFE INS. CO., Respondent.* 


The mere endorsement on the receipt for premium by the agent as ‘‘ general 
agent,” does not prove him to be such. 


When the policy provided that no alteration of its terms should be valid un- 
less made at the head office and signed by an officer. An agent, even though 
general agent, cannot waive the prompt payment of premium though his 
authority might be unquestionable if not thus restricted. 


Dante B. Beacu, f r Appellant. 
Grorce A. Srrone, for Responder. 


Fincu, J. 

The policy of life insurance upon which this action is founded 
lapsed by the non-payment of a matured premium. A right to re- 
cover upon it is nevertheless asserted upon facts claimed to establish a 
waiver of the forfeiture through an extension of the time of payment, 
and a consequent tender of the premium. One Henkle, it is said, 
was the general agent of the insurance company, through whom the 
policy was originally obtained, and by whom the payment of the first 
premium was extended and who endorsed upon the- policy in the 
hands of the insured a receipt for such first premium, signing his 
name as general agent. It is further proved that after the second 
premium had matured and while it remained unpaid, Henkle de- 
clared in the presence of the assured and the wife of the latter, that 
he had agreed to extend the time of payment and that the premium 


* Decided May 10, 1881. 
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might be paid at any time before he, the agent, made his report to 
the company ; and that if the money was ready by nine o’clock of the 
next morning it would be time enough. It was further shown that 
Henkle came the next morning ; that the amount of the premium, 
less eighty-eight cents which he had promised to supply, was off- 
ered to him ; that he declined to receive it because the assured was 
then sick and confined to his bed, but promised in substance that if 
the assured recovered, he, the agent, would receive it and keep the 
policy alive ; that the money was then handed {by the assured to his 
wife, who put it in her bureau drawer. Relying upon this state of 
facts, and claiming that they proved a waiver of the forfeiture, the 
plaintiff rested her case. The defendant thereupon moved for a 
non-suit. The grounds of the motion were distinctly and fairly 
stated, and fully apprised both the court and the plaintiff of the ob- 
jections intended to be urged. These were that the premium had 
not been paid as provided for in the policy and no waiver had been 
proved, and that Henkle had no authority to waive payment. The 
motion was granted, the court putting the decision “on the sole 
ground that there was no yroof of a waiver of the payment due in 
April, except on condition that the assured should recover his health 
and there was no proof that the condition ever happened.” 

It is very doubtful whether as against the company, it was proved 
that Henkle was their general agent. The fact that he so declared 
by signing the receipt in that capacity in the absence of any evi- 
dence showing knowledge on the part of the company of his assump- 
tion of such title and authority, is certainly insufficient. The only 
other fact relied on is an allegation in the complaint, admitted in the 
answer that the original policy was “ by its proper officers and gen- 
eral agent duly authorized thereto, made and delivered.” But it is 
not said who the general agent referred to was, and the policy pro- 
duced was executed only by the president and secretary. The in- 
ference that Henkle was in fact the general agent of the company 
rests, therefore, upon a very slender foundation. 

But a decisive difficulty remains. The policy contained an express 
provision that any alteration or waiver of its conditions “unless 
made at the head office and signed by an officer of said company, 
shall not be considered as valid.” Granting, therefore, that Henkle 
was shown to be a general agent of this company ; granting also 
what was not proved, but perhaps may be inferred from the charac- 
ter of his office, (Carroll vs. Charter Oak Ins. Co., 1 Abb. Ct. of 
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App., 318 ; Sheldon vs. Atlantic Fire and Marine Ins Co., 26 N. Y., 
465,) that he had authority unless restricted to waive conditions ; the 
difficulty remains that he was in that respect restricted, and his au- 
thority limited and curtailed by an express provision in the policy 
itself, thus brought to the knowledge of the assured, and, therefore, 
had no power in, and of himself, to waive the condition of payment 
or agree that it should be waived. The cases cited by the learned 
counsel of the appellant put a broad construction upon the powers 
of a general agent. (Van Allen vs. Farmers’ Joint Stock Co., 10 
Hun., 399 ; Pechner vs. Phoenix Ins. Co., 65 N. Y., 207 ; Marcus vs. 
St. Louis Mut. L. Ins. Co., 68 N. Y., 665.) In the latter case it was 
decided that a clause in the policy that agents were not authorized to 
make, alter or discharge contracts did not apply to general agents, 
who, nevertheless, had power to extend the time for payments “in 
the absence of any restriction on their authority.” The true rule, 
and its utmost extent was well stated in Ins. Co. vs. Wilkinson, 13 
Wall., 222, (cited with approval in Pechner vs. Pheenix Ins. Co., supra.) 
It was there said in a discussion of the powers of a general agent 
that they “are, prima facie, co-extensive with the business intrusted 
to his care, and will not be narrowed by limitations not communi- 
cated to the person with whom he deals.” The rule could not go 
further than this without violating all reason and justice. To carry 
it further would compel us in the end to say that insurance compa- 
nies are wholly at the mercy of their general agents, and no restraint 
is possible. Here the policy in plain terms denied to any agent, lo- 
cal or general, the power to waive conditions, reserved that authority 
solely to the “head office,” and some officer of the company there, 
and gave notice to the assured upon the face of his policy of the ex- 
istence of this restriction. Henkle, therefore, had no power to waive 
payment. Walsh vs. Hartford Fire Ins. Co., 73 N. Y., 5. The as- 
sured perfectly well knew the fact. It was his own folly to rely, if 
he did so, upon the act of the unauthorized agent. This ground of 
the non-suit was therefore well taken. By thé motion plaintiff was 
apprised fairly and fully of the objection relied on. We do not see 
how it could have been obviated, but if that was possible, full oppor- 
tunity to obviate it was given by the objection distinctly stated. 

But it is said this ground of non-suit was unavailable because the 
court gave a different reason for its action, and the non-suit must 
stand or fall upon that reason. We do not so understand the rule. 
We ought not upon principle to reverse a correct decision, because 
founded upon a wrong reason, unless possibly in a case where the 
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ground of decision stated could be seen to have misled a party to 
his injury. The rule has been so declared. Deland vs. Richardson, 
4 Den., 95 ; Scott vs. Pilkington, 15 Abb. Pr. Rep., 280 ; Gillespie vs. 
Towance,4 Bosw.,36.) This last case was affirmed in this court,(25N.Y., 
306.) While no notice was taken of the question here discussed, the 
affirmance was put upon a ground entirely different from that held by 
the referee. We think, therefore, the non-suit was properly granted. 

It must not be inferred that we deem the ground of the decision 
below incorrect. The learned judge undoubtedly reasoned that a 
bare promise to waive was not of itself a waiver, and that the prom- 
ise in this case being purely voluntary and without consideration, 
could be properly left unfulfilled or burdened with a condition un- 
der the changed circumstances of the illness of the assured. It is 
quite possible that the reasoning was correct, but it is not necessary 
to express an opinion upon it here. 

Judgment affirmed with costs. 

All concur, except Danrortu, J., taking no part; Foteer, Ch. J. 
concurs in resulf. 
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